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BEFORE YOU INCORPORATE ‘4 


WHEN 


AFTER YOU 





PRENTICE-HALL 


CORPORATE ORGANIZATION and MAINTENANCE SERVICE 


IS COMPLETE 





Prentice-Hall assists you as counsel in selecting the best state for the 
incorporation of any proposed company by putting before you charts for 
the various states of the United States comparing the organization costs, 
annual taxes, stamp taxes, statutory requirements with respect to the num- 
ber and qualifications of incorporators and directors, the holding of stock- 
holders’ meetings, minimum capitalization requirements and other similar 
useful information. 





INCORPORATE 


Prentice-Hall is prepared to draft the charter and by-laws for counsel's 
approval, furnish the incorporators, file and record the charter, and hold 
the organization meetings. 


I tele) ate] F-ua 


Prentice-Hall will maintain the principal or registered office, furnish stat- 
utory agent, assist you as counsel in qualifying the corporation in other 
jurisdictions, supply you with tax notification service, and inform you 





promptly of any changes in tax or corporate laws. 


PRENTICE-HALL 
CORPORATE ORGANIZATION 
AND MAINTENANCE SERVICE is complete — and it is 


flexible, so as to give you the special type of service that you 
may need on any particular occasion. It is the preference of 
many leading law firms throughout the country. The cost is 
surprisingly moderate. Investigation and trial will show you 
why “Prentice-Hall is Preferred.” 


The services of the Corporate Organization and Mainten- 
ance Division of Prentice-Hall are for attorneys only. 


PRENTICE-HALL, Inc. 


90 BROAD STREET, NEW YORK 4, N. Y 
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K | / g A lawyer may so easily become isolated from his chent s 


egal affairs, and his authority as counsel weakened. when the 


ani lim « > ate rétthar the = 
th ent 18 a ¢ rporation organized in some state other nan nis 
S 7 — - o a fnreicon corporation in ons . more 


itside states. He is likely to feel a little helpless about 


Law er g that the things required of his client in the outside 
y tes get done and done right 


Statutory representation in the outside states by C T 
( lose makes such a condition impossible. The Tax and Report 
Notification Bulletins keep the corporation’s lawyer informed 


hse ols ‘1 1 . +) toca 
advance of every report his client must file in the outsice 


to state, and every tax he must pay to it; the Corporation Tax 


vice, State and Local. gives him the full text of every law 





by authority of which his client must file any report or pay 
His ny tax or observe any other requirements; and each process 

served on the statutory agent is forwarded to the lawyer (or 

n accord with his written instructions). In fact, C T Repre 
Client sentation keeps the lawyer closer to his client than he could 
—7 nm most cases otherwise be 

Lawyers who have had the 

€ § sentation by The Corporation Trust Company, C T Corpora- 


tion System and associated companies, are the lawyers who 


most experience with repre- 





like it the most. 














A Veritable Encyclopedia 
of Federal Practice 


Forms of Federal Practice 


The Forms in Ohlinger’s Federal Practice are 
accurately drawn and thoroughly annotated. Many 
of them were adapted from the record in actual 
proceedings and all of them have been made te 
conform to the letter and spirit of the new Federal 
Rules of Civil Procedure and the latest Acts of 


Congress. 


Federal Administrative Law 


Volume Two is largely devoted to Adminis 


trative Law, especially the provisions relating to 
the review and enforcement of actions of admin 
istrative agencies. There is also included a synopsis 
of all practice statutes scattered throughout the 


U.S.Code. 

Law Review Articles 
le refer 
review article pertaining to 


] ] 


liction of federal 


A special effort has been made to inclu 
ences to every law 


federal practice, juris: courts, and 


idministrative practice. 


A Book for Practicing Lawyers 
By a Practicing Lawyer 


SIX VOLUMES—WITH 1944 POCKET PARTS 


$60.00 


Send for descriptive circular 


THE W. H. ANDERSON COMPANY 


524 Main Street Cincinnati 2, Ohio 
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pages 199 and 460 


The World Court 


Judge Manley, O. Hudson contributes to this issue 

cogent article giving the background of S. Res. 160 
introduced by Senator Wayne L. Morse on July 28 
which would recommend that the President proces I 


make a declaration accepting the compulsory jurisdic 


tion of the Court over legal disputes 


Mr. Justice Sutherland 


\ssociate Justice Harold M. Stephens ol the U. S. Cow 


of Appeals, Washington, D. (¢ has writt i study ol 
the life of Mi J ustice Sutherland. This pa r Was reat 
as a part ol the proceedings of the Bar and Officers of 
he Supreme Court in memory of George Sutherland 


December 18, 1944 


Charter of the International 
Military Tribunal 


Everv student of international law and those interested 
in the coming trials of war criminals should turt 
page 454 and read this Chartei lis ney r pts 


historv-makine 


Refresher Courses for Lawyer-Veterans 


We are receiving many inquiries as to refresh UTS 
for lawvers who have been released trom the services 
Information regarding these courses is p ted o a 
61-462 


Review of Supreme Court Decisions 
\mong the many important cases reviewed, special at 


be given to the following 


ntion should 


Ihe Bridges case brings to an end a long yntrovers\ 
is to whether Bridges was a member of t (on unis 
vartv and whether he could lawfully be d rter 

The Jewe Ridge case follows and reinforces 
Tennesse ( [ case holding that inderground 
travel in the mines there involved is “work ind th 


, 
pore compensable 


Phe Borden case holds that eleva 


rs and other emplovees ot an othce bu i 7 occuple 

for the superintendence, management a! st 
I 

ion of a milk producing commpanys i 
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miuction ~ goods, but the contra 
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Just published and now ready for delivery 


CALLMANN LAW OF UNFAIR 
COMPETITION and TRADEMARKS 


Three Volumes .......Price $30.00 


li ys of increasingly and exceedingly fierce competition, every 
) se and every manufacturer of a patented or trade marked 
ticle ts problems of unfair competition. As these problems extend 


holesaler and retailer as well. this complete text on 


the subject will be welcomed, for most of us come within reach of this 
rank f e law every day of our lives, by innocently violating its pro 
and, or overlooking its protection on the other 


NELSON ON DIVORCE 
AND ANNULMENT 


SECOND EDITION 


Three Volumes........... ...Price $30.00 


Lhe need for a complete and up-to-date treatment of this subject, wit! 


selected 


forms and covering all the states, is clearly evidenced by the 
eading of any daily paper. The tremendous shift in population makes 
perative that the practitioner be thoroughly familiar with the laws 
ill states as those seeking a divorce wili wish to take advantage of 


he laws of the state most favorable to them 


NICHOLS ANNOTATED FORMS 


SECOND EDITION 


One Volume ..Price $15.00 


with which an attorney draws up the 


ille pon to prepare from time to time, is direct] 
Ss kine dge of, and his experience in, the matter under 
None of us ive the detailed knowledge and broad experi 


s so we utilize the experience of others 


Nichols Forms is such a form book as it has 


ithor of recognized talent and drafting 


particular field 


Descriptive literature gladly sent on request 


CALLAGHAN & COMPANY 


401 EAST OHIO STREET ° Phone: Superior 3860 ° CHICAGO 11, ILLINOIS 

















This Can Happen - And Does! 


Men who are otherwise most alert, sometimes neglect most important 
things. 





For example, this reply of a prominent business man who recently was 
asked why he didn't acquire additional life insurance to supplement the 
inadequate protection he already held. 


“It can’t be done. I know the value of f 
such protection but I kept putting it off. 
Now I'm barred physically. It's too late!” 


Don't risk this disappointment. See your Prudential representative. 


She PRUDENTIAL ai 


INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 





HCME CFFICE NEWARK, NEW JERSEY 

















MONTGOMERY’S MONTGOMERY'S 

Federal Taxes on § Federal Taxes on A BINDER 

Estates, Trusts andj Corporations FOR THE JOURNAL 
Gifts 1945-46 1945-46 





DP encuine in one place 
for quick reference and 


rr guide to estate 


planning. Since 1917 the coun 





sel of Montgomery's tax books easy application. with ex 


has been relied on by attor perience-founded counsel 
on what to watch for, what It 


to do. 


neys, trust officers. and all 
who administer or own prop 


erty. Standard since 1917 with 





: tax specialists. attorneys 
This manual covers appli- , - 
and corporation executives. 

cation of the federal estate tax, gilt 

: Unique presentation, nowhere else 

tax, and those features of income tax ; 
paralleled or duplicated 

peculiar to estates and trusts 


New 1945-46 issue in preparation. 


New 1945-46 issue in preparation bringing up to date changes in the law 
bringing up to date developments in the and developments in its administra 
law and its operation. tion. 4 
Price $7.50 Two Volumes $1 5.00 
Get Your Order in Now to Get Your Order in Now to 
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More than ever— 


B. N. A. Covers 
Washington 
To Keep You Posted 


Daily Overnight Reports, 
Air Mail, Special 
Delivery: 


Daily Report for Executives 

Daily Report on Price and 
Production Control 

Daily Report on Labor 
Relations 

Manpower Control 

Wage and Salary Stabiliza- 


tion 


Weekly Reports 


The United States Law Week 

The United States Patents 
Quarterly 

Wage and Hour Reporter 

Labor Relations Reporter 

Labor Supervision 

Wage and Salary Stabiliza- 
tion 


Manpower Reports 
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Attorneys Must Watch 
WASHINGTON! 


- 
— 


Catch every move with The United States Law Week 


— new laws, court decisions, agency rulings, — all 
federal controls vital to you and your clients 


O keep abreast of new laws, new agency rulings, new regulations, new 
litigation, new court decisions, this coming year is a gigantic task. 
Yet, lawyers must keep informed—ignorance can prove costly. 


Law Week takes the important decisions and rulings, gives you the gist of 
them, supplies full text when needed. It provides quicker over-all coverage 
than any other medium. It is right on the Washington scene with a large 


staff of attorneys and information specialists. 


For many years, Law Week has been standard in its field, subscribed to 
by government agencies themselves, used by federal courts, constantly 
consulted by leading law firms and businessmen. 


Law Week is arranged for quick fact-finding. A few minutes with the 
Summary and Analysis, the Federal Agency Rulings and New Court 
Decisions, the Supreme Court Orders, Journal, Calendar, Docket and 
Complete Supreme 
Strategic facts always at 


No law firm should be without this vital aid! 


Opinions, will enable you to catch what concerns you. 
Court opinions mailed the day handed down! 


your finger tips! 


Write for details of our Special Trial Offer. 
The Bureau of National Affairs, Inc. 


A private organization established in 1932 supplying 
unbiased, factual reports on all national developments 
affecting attorneys, business men and labor leaders— 
straight from Washington. 


124i 24th Street, N. W. WASHINGTON 7, D. C. 
































If you look under your car, you'll probably 
find a couple of gadgets something like this 
one. 

They’re shock absorbers. 

They take the sting out of sudden bumps 
and jolts. They make a rough road 
smoother. 


And if you’re wise, somewhere in your 
desk, or bureau drawer, or safe deposit box, 
you have a lot more shock absorbers. Paper 
ones. War Bonds. 


How many of these do you own ? 





If, in the days to come, bad luck strikes at 
you through illness, accident, or loss of job, 
your War Bonds can soften the blow. 


If there are some financial rough spots in 
the road ahead, your War Bonds can help 
smooth them out for you. 


Buy all the War Bonds you can. Hang on 
to them. Because it’s such good sense, and 
because there’s a bitter, bloody, deadly war 
still on. 


BUY ALL THE BONDS You CAN... 


KEEP ALL THE BONDS You BUY 





























line 5 


THE 








line 1, 
line 2, 
line 3, 


line 4, 












A Capital Scheme 


The lawyer has no E Z life, He will become a C D man, 
And if he would X L, And oft be called A J, 

He must have every A D can Unless he gets what L P can 
R E cannot do well. Obtain in N E way. 

Every D D does is watched, U C he must be up to date, 
And every K C tries; Or L C cannot try 

He can’t succeed with MT shelves To C K place among the few 


B E so very wise. Who R A counted high. 


Now if this N D has in view, 
And such he would § A, 
Rather than buy X S of books, 
Let him have L.R.A. 


Translation of Capitals used: 


easy line 6, ease he linell, help he line 16, are ac- 
excel line 7, empty line 12, any counted 
’ line 17, end he 
aid he line 8, be he line 13, yousee line 18, essay 
or he line 9, seedy, line 14, else he ine 19, excess 
deed he ine 10, a jay line 15, seek a line 20, L.#.A. 


e above rhyme was written thirty years ago. Although its lesson deals with L.R.A., 
istinguished predecessor of American Law Reports, it is even more apropos to the 


publication since the mass of case law with which the lawyer deals is much greater 


—_—_ ~<9- oe -@—___—__ 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 


LAWYERS CO-OPERATIVE PUBLISHING CO. 
Rochester 3, New York 
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It is gratifying to learn that our efforts to keep the lawyer. while in — 
military service. informed on the current trend of the jurisprudence of tion 
his state and the nation has been accomplished. some 
not | 
The appreciation shown by lawyer-soldier Young is ample reward to us lies 
for the service rendered during these years of national crisis. Perm 
at 


West Publishing Company 











America is now 


yrce, ratifications 


United States 





ut organized justi 





orld Court—the Next Step 


ticipating delay in its functioning, 


once the Statute has been brought 
into force 


What, 


have 


then, will the new Court 


to do? To adjudicate, it must 


have jurisdiction. Of course States 


can agree at the tiine to carry their 
lisputes before it. Yet it is highly 
important that they should agree in 


vivance 


Fortunately the new Court will 


be invested with some of the old 
Court’s jurisdiction in advance. So 


Members of the United Na 


international 


i! is 


tions are concerned, 


eaties and conventions expressly 


conferring jurisdiction on the Pet 


manent Court will in future be 


deemed to confer the same jurisdic 


The 


United States is a party to only one 


tion on the International Court 


such instrument—the Constitution of 


he International Labor Organiza 
on. While the jurisdictional provi 
sions in that Constitution are quite 
broad in scope, no dispute has arisen 
during twenty-seven years to call for 
their invocation by any State. It 
therefore 


called 


ipon to exercise jurisdiction com 


seems highly improbable, 


1 


vat the Court will often be 


ine from this source, and some 


question may arise, also, because a 
which are not 


he 


number of States 


('nited Nations are members of t 
International Labor Organization. 
In the past many American and 


Canadian lawvers have advocated 


the inclusion in the Court’s Statute 
a provision conferring a general 
: 


y»bligatory jurisdiction over legal dis 


This course was suggested by 


putes. 


the Committee of Jurists which 
drafted the Statute of the Permanent 
Court in 1920, but it was so stoutly 
opposed by some States that it was 
necessary to stop short of creating 


1 general obligation for the States 


By Manley O. Hudson 


parties to submit to the jurisdiction 


There was included, however, an 


optional provision under which 
States desiring to do so could, as 
among themselves, invest the Court 
with jurisdiction over defined classes 
of legal disputes. This provision 
proved very fruitful. Of the fifty-one 
States which became parties to the 
Statute, forty-five exercised the op 
tion and made declarations giving 
the Court compulsory jurisdiction 
Most of these declarations were sub 
ject to reservations, and were for 
limited periods of time. At one time, 
as many as forty-two declarations 
were in force. On eleven occasions, 
the Court was asked to exercise the 
jurisdiction thus conferred, and it 
did so in five cases without any un 


toward incident.® 


This history engendered hopes 
that after the lapse of twenty-five 
years further progress might be 


achieved. Both in the Committee of 
Washington and in the 


San 


Jurists at 


United Nations Conference at 
Francisco, a majority of the delega 
tions insisted that the jurisdiction be 
made obligatory for all of the parties 
to the Statute. This was not only the 
position taken by most of the smaller 
States; it also had the support in 
principle of some of the great States 
which have in the past made declara 


Permanent 


tions accepting — the 
Court's jurisdiction. Yet the step 
could have been taken only if all 


1. When the vote was being taken, it was 
announced that four of the five Senators 
absent would have voted for the resolution 
if they could have been present, and that 
one would have voted against. 91 Congres 
sional Record (1945), p. 8329. The division 


was therefore 93 to 3 


2. The more significant changes were ex 
plained by the writer, in the August number 
of this Journal. 

3. See Hudson, Permanent Court of Inter 
national Justice, 1920-1942, P 18] 


443 
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» proceed ag mother lared on July 27 that “if we really 
{ 1¢ latter's cons i e tim ncan to keep faith with the Charte: 
the march of s has nov if we really mean to carry out what 
yught us face to f th the so many have said on the Senat 
iestion of the Co jurisdiction floor during the past few days, we 
In th Senat it on nust agree to the compulsory juris 
arter, the Statut Court wa liction of the World Court.”""" On 
sted toa R eadit July 28, he offered the following 
report in the Co sional Re esolution “tor early consideration 
| mn would har os that ind action:”"! 

i te \ i i ts Resotvep, That the Senate hereby 
stance is ‘< ad ex recommends that the President of ths 
_- | ' United States deposit with the Se« 

al 1c ile ind LO neg ) more 
retary General of the United Na 

yne-third of “ tte. Nume 
tions, whenever that official shall have 

} f 

references » the fac been installed in office, a declaration 
it the United §S 5s not } inder paragraph 2 of article 36 of th 
ured to subm Court's Statute of the International Court ol 


Justice recognizing is compulsory 
irisdiction o 5 I 


> 


pso facto and without special agrec 


t t} 1 rou 
S LO Lik nalnel I i ( ira 
ment, in relation to any other Stat 
m accepting con ry jurisak wcepting the same obligation, th 
ion on behal | l d Sta jurisdiction of the International 
night be made feared. ap Court of Justice in all legal disputes 
| 
varentlv. that th > ent migl erealter arising concerning 
ake the declara mit seek 1. The interpretation of a treaty 
» in advance the a ce and col » Any question ol international 
nt of the Senate ivoid an 
' ' ; , c. The existence of any fact which 
vossibility ol rstandaing 
\ , { established, would constitute 
‘5 at andenbe ssed to tl 
nator rice preach of an international obligation 
Legal Adviser of 1 ) irtment « ind 
ytate the questo Who would d. The nature or extent of the rep 
nake this decision yw \I iration to be made for the breach 
Hackworth’s excell morandun f an international obligation 
n reply’ stated . he | Provipep, That such declaration 
} ! 
cutive should initia y — should be for a period ot not to ex 
d 5 years, and should excluct 
Cpt COMmpuisor' ] S on ) i 
! . rot its Operation 
Court unde ona claus 
" Disputes in regard to which the 
mitamMed im arti tatu arties to the dispute have wreed on 
such procedur iS vy iu ) shall-agree to have recourse to some 
ized by the Cong: uuld be to other method of pacific settlement 
| 
»wed and if no s procedure sac 
— | b. Disputes with regard to ques 
ere prescribed ro | 
“by ions which by international law tall 
OSA would b . ted to . 
xclusively within the jurisdiction of 
| t} Te ~ 1d)? Ts | { 
senate with 1 qu l iaVi the United States 
1 cc nt t he f neces 
ind consent to ti Provipep Furruer, That the Presi 
sary declaration Secreta lent be and hereby is requested to 
General of the tl | Nations furnish the Senate for its informa 
' = t= 
Though in submit Chart n a copy of any declaration filed b 
: : — , m pursuant to this resolution 
to the Senate the P1 nt had maa 
” proposal concerning the Courts This resolution, referred to the 
ompulsor‘ purisa lew sen Senate Committee on Foreign Rela 
itors exp! ssed iS laVvol Lions, Now spt arheads the next step 
ng its acceptance for the United States to take. [he 
On the last da e debate, it text might perhaps be improved 
remained for Sena Morse to make Five years are a short period, and un 
he one speec! l ff at leng certainty as to rene wal is always dis 
vith the Court, and to take the o1 turbing. Can't we go as far as Can 
nitiative in the direction of com ada went in its declaration of 1929 
pulsory jurisdiction He had «ce still in force, when it accepted the 


The World 


jurisdiction “for a period of ten year: 
ind thereafter until such time as 
notice may be given to terminate the 
Colombia, the Domini 


Haiti, 


Panama, El Salvador and Urueuay 


icceptance?” 
can Republic, Nicaragua 
placed no time-limit on the duration 


of their declarations 


There may have been some ey 
aggeration in Senator ‘Taft's declara 
tion, after expressing the hope that 
“all the nations ultimately come to 
be willing to submit all their dis 
putes to arbitration or adjudication 


} 


by an impartial tribunal,” that 


‘America must set the example 
The example has already been set by 
other nations. Yet if the Court is to 
have adequate jurisdiction, many 
more nations must still act to confe: 
it, and their course may be _ in 
fluenced by what the United States 
decides to do. If, since 1920 when 
other nations adopted the Statute ol 
the Permanent Court, we have not 
led the movement which previously 
we had helped to sponsor, we now 
have an opportunity to push it on 
We can oller encouragement to thos 
who would participate in it. We can 
assure the world that we mean busi 
ness in our heraldry of justice ac 
cording to law as a basis of peact 
Ot course the conferring ol puris 
diction must be distinguished trom 
its exercise. If the new Court should 


not have much to do in the years 


immediately before us, this need be 
no cause for discouragement. Peoples 
everywhere can take satisfaction in 
its availability. From the outset i 
will have the formal support ol a 
large number of States. From the 
outset it will have an extensive juris 


What 


United States and other nations to 


diction remains is tor the 


give it vitality as a “principal organ 


of the United Nations. 


8. Only bare references to it were mack 
»» Senator Connally and Senator Vanden 
g in opening the debate; Senator Barkley 
said, “We all understand the jurisdiction of 
the International Court of Justice. | am 
glad that it has been made a part of thi 
Charter so that we are not required 


€ 


debate its virtues and its advantages sepa! 
ately from some other agreement 


9. 9] Congre ssional Record, p BY 19 
10. 91 Congressional Record p 8247 
ll. Jbid., p. 8304. The resolution becan 
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(scorge Sutherland wa Orn i 
the old Roman road known as Wat 
ling Street, in the little town of 
Stoney Stratford on the banks of the 
Ouse, in Buckinghamshire 
March 25 


ancestry. His fathe 


River 
1862, ol 


England, on 
Scotch-English 


and mother came to America and 
were naturalized in Utah during his 
infancy. In that day the people ol 
Utah were poor, struggling to up 
root the gray sage, to divert th 


mountain streams into orchards and 


discover and 


Sutherland 


i lads, and to open 


mines. Young went to 


work at the age of twelve, first in a 


clothing store, later in a mining re 
corder’s ofhice, as agent lor an ¢ x press 


company, ind for railroad contrac 


tors. But he attended the grammar 


schools, and for two years studied a 
Brigham Young University in Provo 
Utah, 
Dr. Carl G 


enthusiasm of the 


} 


under a stimulating scholar 


Maeser, who arous¢t d the 
talented youth for 


intellectual — pursuits Sutherland 


) 


school ve ir, 1882-5, at the 
Michigan Law 
Thomas M 
Dean and Prolessor of Constitutional 


Law. He 
Michigan and Utah in 


spt nt one 


University ol School 


under Judge Cooley as 


was admitted to the bar in 
1883, at the 


age of twenty-one, and at once com 


menced law practice at Provo, | tah 


first with his father, who had him 


self read law and been admitted to 


practice, later with Samuel R. Thun 
man, the late Chief Justice of Utah, 
and William H. King, 


cently retired from the Unit 


who but re 
d States 


senate. 


Early Law Practice 

and Political Activity 

In 1893 Sutherland moved _ to 
Salt Lake City and there practiced 


in association with other lawyers of 
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ry Justice 


by Hon 


yutstanding character and abilit 

He was especially inspired by his as 
Jabez G. Suth 
well-known 


works on statutory construction and 


+ 


sociation with Judge 


land, author of the 


on damages.! In that day the prac 


tice of law meant the trial of cases 


ind the riding of circuit, often on 


horseback, in the territorial courts 


He was engaged in the important 
ipCx lrespass, and Irrigation Suits 
nd in criminal cases. He won his 


Mille ft Utah 


reversing 


Hirst Case, 


People \ 


110 IS86), because ol a 


faulty instruction, a conviction foi 
rrand larceny His ercal native Ca 
pacity lol the law was specdily de 
veloped in this rugged Western 
irena He early evidenced also a 
er1ious interest inl vovernment, 


which persisted throughout his life 
His’ first political actiVIlLY Was aS a 
Liberal] 
inti-church organization 
sted 


Party, in the day before 


nember of the Party, an 
which con 
with the pro-church Peoples 
OTrvahil/a 
tion in Utah along national political 


L1nes He 


yartyv tol 


was the candidate of this 


Mayor of 


But he helped to organize the Hat 


Provo in 1890 
rison and Morton Republican Club 
1891, when 
the Republican Party of Utah came 


attended 


of central Utah; and in 


nto existence, Sutherland 


as an alternate the National Re pub 


lican Convention in Minneapolis 
and he attended, as a delegate the 


Conventions of 1904, 1908, 1912, and 


1916. He 
Utah Stat 


t 


served as a member of the 


Senate from 1896, the yea 
if statehood, to 1900. As Chairman 


f the Judiciary Committee he spon 


sored the act which extended the 
right of eminent domain to the min 
ng and irrigation industries so that 


imwavs, canals and ditches might 


sponsored the 





Sutherland 


rable Harold M Stephen 


be constructed for tl levelopme 


of the State 


Sutherland's first national servi 


as as Representatiy iro Utah 
Congress for the years 1901-3. He 
aided in framing and passing the Re 
lamation Act under which vast a 
of arid lands have beer deeme 
He declined renominatio to re 
turn to the practice oO i Bu 
1905, alter election | inanimot 
ste Of the Utah Legisla he cor 
nenced a twelve-yeal crio ) 
ice in the United States Sena 
[here he was a member of the Coas 


and Insular Survey Committee an 


of the Committees on Indian Affan 
Mines and Minin Ik 
Codification ) Lav 


Buildings and Grounds; Sul 


Irrigation, 


Vision and 


Public 


lraye Judiciary; and Foreign Re 
Lations His accomnptl ] nis we 
any, varied, and in portant Wit 
Senator Heyburn otf Ida ) po 
sored the enactment olf the first 
titles to be completed of he revis 
yf the penal laws of u Unit 
States; he actively supported 

which enacted the Ju il Co i 
combined the jurisdictio { the d 
trict and circull yu] i1Dol ln 


the latter. As Chairman of the Con 


sressional Commission 


employers liability and workmer 
, } leicl ol f | 
compcnsation, Ie lala Nn rounda 
ym for passage of u Federal | 
ployers’ Liability Act. He support 


ind aided in framing the Seve 


teenth Amendment. He championed 
. 1 right 1 intr , | 
womens rights and introduced and 
Anthony 
esolution, although the Nineteent 


| Susan B 
» 
NX 
Amendment 


was not submitte 
l Judge Jabez & ‘S e! 
elated to Mr. Justice Suthe ind by mal 
riage to the iatters mothe! tel n ist 





vens to travel Ol 


American Bar 
Association Activities 





1917 he 


is recognized as a worthy member 


As its President in 


Ciallvli 
distinguished succession; his 
hree immediate predecessors were 
Elihu Root, Peter W. Meldrim and 
William H. Taft. He continued ac 

participation in the affairs of the 
retuurement as 


Association after his 


President, serving on Various stand 
ing committees. in 1918 at the meet 
ing in Cieveland, while presiding 
) r one ol the se ssions, he had oc 


casion to introduce as the principal 
5p aker John H 
Clarke of the Supreme Court of the 


United 


\ssociate Justice 


States, whom he was to suc 


lon that tribunal. When the Bai 
\ssociation members met with thei 
iEnelish brethren in London in 1924 
Sutherland replied for the Associa 


Lord 


welcome 


m to the Chancellor's ad 


ress of 


Retirement from the 
Senate and Law Practice 
in Washington 


Sutherland engaged in thie pra 
tice of law in Washington from 1917, 
when he retired from the Senate, to 
92? when he was appointed to the 
Supreme Court. He confined himself 
irecly to appellate Cases id to con 


sultations involving law matters. He 


ad Commiussione Rope in the re 


yeanization of the Bureau olf Inter 
il Revenue. He appeared several 
ies in the Supreme Court pel 


thie Host iiportant ol his 


Dal 
I 
s was New York Trust Compan 
kisner, 256 ( S. 345 (1921 in 
vhich the constitutionality of the 


Federal Estate Tax was involved. He 


Colonel Henry W. An 


Richmond, 


served with 


son of Virginia, as 


y Report of the I hirty-hiftl Annual 
Meeting of the American Bar Association 
at Milwaukee Wisconsin Augu 
12, pages 371-392 
Report of the Fs r \ Mee 
of the American Bar Association, held 


Unpublished 

Annual Address, New York State Ba 
4 ciation New York City Ja i 21 
199) 

6. Columbia University Lectures, George 
B thal Foundation, 1918, Columbia 
{ r Press. 1919 

Sutherland wrote for the Septemer 
October 1924 issue of the West P s} 
Company's Docket The I ion 


only revealed 


eeting not 


E 
brethren as generous and charming 






Mr. Justice Sutherland 


trustee, with the approval of the 
then Supreme Court of the District 
the District 


1 Columbia (now 


Court of the United States for the 
District of Columbia) under the At 
mour and Swift Companies’ plan for 
the disposal of their stockyards stock 
He was chairman of the Advisory 
Committee of the United States dele 
International Conte: 


vation at the 


ence on the Limitation of Armament 
in 1921, and in 1922 was Counsel for 
the United States in an arbitration 
with Norway, participating in argu 
ments before the Permanent Court 
of Arbitration at The Hague. It was 
on September 5 of that year, when in 


Phe 


that his appointment to th 


London on his return from 
Hague, 
Supreme Court by President Harding 


was announced.* 


Opinions in the 
Supreme Court 


g his fifteen and = one-hall 


years’ service on the Court, Mr Jus 


Durin 


tice Sutherland wrote three hun 


dred twenty opinions, of which two 
ninety-five 


hundred were majority, 


one a concurrence, and twenty-lour 
dissents, and one decree in an 
original suit. He also wrote one 


opinion as Circuit Justice of the See 
Perhaps his most im 
portant opinions are: Massachusetts 
v. Mellon, 262 U.S. 447 (1923), hold 


laxpaycl 


ond Circuit. 


ing that a secking to 


restrain on grounds of unconstitu 


tionality the expenditure of public 


funds must show special injury 
Euclid v. Ambler Co., 272 U. S. 365 
1926), which recognized the basic 
constitutionality of zoning ordi 


suit brought to all of us a realizing sense 
of kinship that will result in more firmly 
welding our friendship and bringing about 
a closer cooperation for our mutual good 
und the good of the world The hos 
pitality of our English friends was over 
flowing and perfect—their welcome as out 
spoken as it was genuine. Forces of mutual 
vood will were set in motion which must 
result in a commur.aty of lasting good fel 
for the advancement of those 
ideals of private and 
both of us have inherited 


lowship 
dentical 
public 
and cherish.” 

8. Credit for the foregoing biographical 
nformation is extended to Mr. Alan E. Gray 
of Los Angeles. Mr. Gray was Mr. Justice 
Sutherland's law clerk during his earlier 
vears on the bench and before that was his 


Senatorial secretary 


justice 


which 
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Maclntos/ 


283 U.S. 605 (1931), ruling that one 


nances, United States 






































































who conscientiously objects to bear 


ing arms in the defense of the coun 
trv cannot be naturalized Utal 
Powe) 


105 (1952 


Light Co. v. Pfost, 286 1 S 
upholding a State ta» 


upon thre production ol 


notwithstanding that the same go¢ 
immediately into int 
mcrce, Powe ll \ 


$5 (1932), 


j rma, 287 I S 


sustaining under the duc 


process clause of the Fourteent 
to counsel in a criminal case in a state 
court; Home Building Loan Ass 

\ Blaisde ll, 290 U. § 4S 1954 i 
dissent asserting invalidity of a stat 
moratorium statute as violative ol 
the obligation of contracts clause ot! 
the Constitution; Humphrey's Exe 

utor Vv. United States, 295 1 S. 002 
(1935), deciding that the President 
merely as such, does not have powe: 
to remove a member of an independ 
ent administrative agency; Grosjear 
v. American Press Co., 297 U.S. 23 
(1936), holding a state license tax o1 
newspapers lo be a previous restraint 
upon the press and a violation of the 
Fourteenth Amendment United 
Curtiss-Wright Corp., 299 


U. S. 304 (1936), declaring the pow 


Stales \ 


ers of the Congress and the President 
in international aflairs to be plenary 
{ssociated Press v. National Labor 
Relations Board, 301 1 Ss. 10 


r} 


(1937), a dissent urging that adminis 


control of the employment 


trative | 


and discharge of editorial writers ts 
an interference with freedom of thi 
press contrary to the First Amend 
ment 

Mi ] ustice 


January 18, 1938, and died July 18 


Sutherland retred 


1942. He is survived by his wife, who 
was Miss Rosamond Lee of Beavet 
City, Utah; a daughter, Mrs. Walte1 
\. Bloedorn, of Washington, D. (¢ 
and two grandchildren 

rribute can best be paid to Mi 
Justice Sutherland by telling what he 
did, what he thought, how he wrot 
and what kind of man he was. The 


principal events of his 


cdles¢ I ibe al 
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Amendment the right of an accused 


Ideas About 

Government 
I shall reter now to his tdeas 
ibout government and about the 
judiciary, and to his style of writ 
ing; I shall say something also—since 
t Was my good fortune to know him 
ol his personal traits. Mr. Justice 


Sutherland's opinions, public uttes 


protessional ad 


inces in the Senate, 
dresses and more pt rsonal papers dis 
close definite, articulated ideas on the 
subject of government. They are a 
measure of the man in spirit and 
nind 

Sutherland approached the prob 
lems of government with belief in a 
Supreme Being and in a univers 
operating according to “a great and 
good plan under laws moral, social 
ind economic, which are the foun 
dation of men’s positive enactinents 
hese underlying forces can no mort 
be set aside than the law ol gravi 
tation—although, as with the latte: 
men may order their affairs provi 
dently under them. Man is endowed 
with spirit, conscience, reason, and a 
substantial power ol self-direction 
he is competent to discover objective 
truth and to apply it; apart from law 
ind the state, he is posse ssed, from his 
ery nature, of rights of life, liberty 
ind the pursuit of happiness, and of 
the powe! to set up and operat vO\ 
ronments to protect these rights 
(hus Sutherland laid down as a cal 
linal principle that ultimate sove: 
ignty is in the peopl This he 
thought the animating principle of 


} 


the Declaration of Independenc 


Sutherland thought moreover, that 


government according to law is pos 
| 


SID 


e. He rejected the currently fash 
onable philosophical — view hat 


man’s action is driven, not free, that 


here are no demonstrabk truths 
and that even if there are. man 


incapable of rational application 
thereof to his affairs. In his youth i 
he West Sutherland had seen, in t 

stern struggle of men for a livelihood 
the need of individual liberty; he had 
ilso seen defiance of law, and the 
need of order. He 


ind order the most precious posses 


thought liberty 


sions of man, and saw the essence of 


problem of government in recon 








tlhation of the vo: O 
be sacrificed in the name of libert 


or that would be anarchy; libs 


must not be lost in the name of ord 


for that would be despotism 


Within the democra s, in Sut 
rland’s view, the rights of the indi 
vidual are suthcient ifeouarde 
and the emphasis of eflort now mu 
I social I a 


Bhi upon 
wages, proper conditions of w rh 
housing, public health, prevention o 
monopoly. gut the good of soci 


must always be consulted in terms o 


its living individual components 
lest we govern in the interest of 
fictuttous entity. Lhe social body 
in Organism OL growing 11] 
and change is an inecvita ¢ concon 
itant of growth. But alteration 
government should bs ide in 
sponse to changed conditions, and in 
voluuionary rather than in abrup 
hnannet 
Analysis of 
the Constitution 
In Sutherland's analvysi Const 
tution had three objec 
lishment Of a systen nme? 
the institution of ) 
ing political postu 
operations ol governmen nust col 
torm the fixat 
ettled 1 ghits of a } ni pe 
sonal character, in 1 to sal 
vuard the liberties of ndividua 
iValnst th Operatiol »! ) 
nent itself.” Sutherland looked up 


mm the vuarantce Oot p 


is the recognition of ** in na 


rights enforced in (oO U1 
\ prohibitions Vals y il 
ence with them 
Constitution is reso I ) ) i 
supreme law for t r entorceme 
but as high proot of | <15 
and iIncontrovertibi I l l 
Constitution 1s the tou m 

state as a superstruc ! { 
Constitution both tl tt 
itizen are beneat! la ! 
limitations and safeg s in 
Constitution reflect tha ssen ) 
self-government whi n self 


straint against laws o1 


4. Constitutiona I 
\ $ 1, page 68 
/ it pages 68, 6 
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neal 









Ti 


of 
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} 


of the majority 
he Constitution 
is not “a wall 
ving stream 
iks every needed 
rm may be 
d.”!! In the 


Sutherland 


ion to th 


that in his 


nowed trom 


! { 


mncy OL mecanin 


ity in appl illo 


veyed. 
Sutherland 


is intended 


a represent 
yught it was 
roe 1} ! | . ce 
ve ma populrou i ) 
ople en masse 
I 
iws as lor them 


iusic Or manul 


ited The 


ndum were atte 


i masse wa 

| ] +} 
wmuent, the sense 
ie legislator. 


sa fundament 
n political 
call } piitl i 
lational po 
istic, they are 


] } | 


n ther Haliance 


ort i ~O1ILICal 


i 


verfect as humat 


ica ly as we 

i one reat 

Sin ] » des ro 
! mn ol thes 


sened by the 
. | 
yne of its lim 
I owe»rs 18 Mk 
enience TY ( 
P } 
menta necna 


vital. For free 


an end when 


the individual to s 
a hy 


and adjudged 


f men—sInce 


Tt hoolsn 


rh having 


the Sermon 


lol 


etails of government 


| ‘ 
ible to conceive 








his rights and liberty not unde 
standing impartial laws but in con 
formity with special and changing 
opinions influenced by exigency o1 


prejudice. 


Dangers to 
Democracy 


Sutherland warned against influ 
neces and tendencies which might, if 
unstemmed undermine the loun 
dation of democracy The most 
dangerous was the decadence in re¢ 
ligious belief. He understood that 
the Declaration and the Constitution 
make no sense unless man is acce pted 
is the child of God He thought 
that a government in business com 
bines the incongruous functions ol a 
sovereign seeking customers and a 
trader administering laws. He saw 


hat while the magnitude and com 


pleaity of governmental tasks require 


the legislature to create commissions 
to fill in the details of the laws and 
to execute them, nevertheless vague 
statutes and inexplicit standards in 
evitably result in personalized gov 
ernment, the de spotism of discretion 


iry rulings by a myriad of officials 


ictual responsibility and theoretical 
power in the legislature, theoretical 
esponsibility and actual power in 
I idministrator. He noted, with 
mncern, the expansion of bureaus 
pointing out in 1921] that the Federal 
Civil Service rolls had grown from 
hundred thousand to seven hun 
dred thousand in the preceding six 
irs He deplored sumptuary legis 
lation as unenforceable, and thought 
ilso that it produces disrespect for 
law and weakens the effect of self 
ynvincing moral standards. The 
ssence of law is that it shall operate 
enerally—“equal justice under law” 
hence special and class legislation 
re odious. Not the character of the 
ctor but the quality of his act should 
the test of culpability We can 
yt maintain a government of laws 
he rights of some men are submit 


ted to the test of liberty, and the 


rights of others to the test of pow 


Rash criticism of the Consti- 
tion and hasty, capricious laws are 


eat to stability 





Mr. Justice Sutherland 





The Right to Life, 
Liberty and Property 


There is a deal of nonsense and 
demagoguery, Sutherland said, in the 
warnings not to exalt property above 
the man. Under the due process 
clause, he pointed out, “it is not the 
right of property which is protected, 
but the right to property. Property, 
per se, has no rights; but the individ 
ual—the man—has three great rights 
equally sacred from arbitrary inter 
ference: the right to his life, the right 
to his liberty, the right to his 
property.” These “three rights aré 
so bound love ther as to be essentially 
one right. To give a man his life but 
deny him his libe rty, 1s to take from 
him all that makes his life worth lis 
ing. To give him his liberty but take 
from him the property which is th 
fruit and badge of his liberty, is to 
still leave him a slave.""'4 According 
ly. while he looked with disfavor 
upon extensive accumulations, think 
ing the rich would themselves be 
benefited by fewer, nevertheless he 
thought this consequence of our 
svsicem much less pernicious than 
that which follows the arbitrary tak 
ing from A to give to B—“the first 
step upon that unhappy path which 
leads from a republic where every 
man may rise in proportion to his 
energy and ability, to a commune 
where energy and sloth, ability and 
ignorance occupy in common the 
same dead level of individual de 
spair.”""% Sutherland believed, there 
fore, that a limit’ to personal 
aquisition is filled with danger as 
destructive of individual effort—that 
Ihe course of safety for society, as 
well as liberty for the individual, is 
to make and enforce laws which wil 
keep free the gates of equal op 
portunity to all, compel an honest 


contest, and let the rewards for 


i! The Courts and the Constitution 
ipra, page $72 

12. The Internal and External Powers 
f the National Government, by George 
Sutherland, United States Senator, Member 
of the Senate Committee on the Judiciary 


Senate Document No. 417, 6lst Cong., 2d 
Sess., March 8, 1910, at page 12 

13. Principle on Expedient? supra 
page 19 


14. Id. at page 18 
15. Id. at page 19 
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Si they land 





diligence fall where and ) 1 it ind hold tast that which ts good 


such measure as thev may He referred to the ancient Grecian 


ning match in~ which ea 


ticipant carried a lighted torch 


Principle or T 


Expediency he prize was iwarded not to 
me who crossed the line first, but 


Sutherland decried expec ; 
» him who crossed the line first wit! 


by adhering to principle in wv 
3 t 


s torch still burning is 1] 
prevent OuUul voOVCTHMmcHta nara ' 
: ortant that we should advance, bu 
from disintegrating, our political es * , : , - 
1e vital thing is not that we should 


tabl shment from losing its CNara ‘ ; 
2 . SIMpI!y vet somew here anywhere 
sa governinent ol laws Violations ' 

quickly, but that we should arrive at 


of principle begin on the plea ol 


, definite coal with the torch | 

necessity, are continued on the score ia } 
sanity and safety sti thlazc 
ot expediency ind finally as an ( 
matter OF Cour Phe int Confidence 
rule in all such case sho 1p in America 
premerpery History 7) B Sutherland was not a_ pe) 
every attempt to remed; tionist. Although he had faith in 
! 
desirable condition by setting ast he Constitution as an nduring 
ee tig fundam — ‘ehneca Bt I uindation ot demo rat principles 
has mn onl) B' nerally ul d,b ; iS aware that the COV" ieusenietin 
generated consequences _ sa 5 iperstructure ol POsItLve laws na 
ly untortunat than the ) ovina wen tes was but 6a, fallible humai 
itself.”"'"8 Again he said Do t Pes ROA LE” ane SOR I 
1 , 

people of this land In the providen aia ataiaihets tees Sateen Mie AOR ca aeidias ean 
of God, favored, as tl 5 23 ss skillful and more or less stupid 
boast, above il] others - obes iaaitiiaiee ll sisiieaeacnia 
plenitude of their liberties—cesire siliadiiiy sill taetining cele Cities 
Scapa thos 0 can fully protes ‘N vertheless ind despite the dangers 
by the First \(mendment TTY O head he preached no gospel ) 
religious worship freed be Or S ee! | spall NIy sure confidence hy 
ind of the press ind th right as said rests in the saving grace of th 
freemen peaceably to issemble and 4}, r second thought of the Ameri 
petition their government for a can people, for, in the last analysis 


lress of grievances? If so, let them 


rea are a pl ictical and a conservative 
withstand all beginnings of encroach ople, sometimes, it is true, dream 
ment. For the saddest epitapl! hicl ng with our heads in the clouds, but 
can be carved in) memor ) ilwavs wakening to the _ realizing 
vanished liberty 1s tha is los ense that we must walk with our fe 
because 1s possessors tal d to strete pon the earth sometimes th 


forth a saving hand while vet th haunting spt ll of the darkness ts 
was time And furthe If tl ipon us, but in the end the nigh 
provisions of the Const on be no VOCS ‘the dawn comes thie COCK 
; . 
uph ld when they pinch is W is ( WS 1¢ ohost vanishes ve opel 
} +] r eve nd all the uneasy and te1 
when they comlort, t \ lav as we ul Ss and all | 1 and 
” , o Wi =“ Pee A 
be abandoned.’2° Suthe | fying visions disappear in the i 
i] h lls tl st with the elowineg 
that in view of the inevitability o ich fills the ea with the giov U 
change we must tread new paths, b 
he thought we should do so J 
1 1 7 it page *& 
far surer steps und { minat : 
| Q 
ing guidance of great and permanent 19. Ass 1 Press \ ] 
. . oy 9 Relations B d. 301 1 Ss If 937 M 
principles which have never failed coder Mies Miesiinn. wanes | 
] 1] : 14 
than we shall by the doubtful leading page l 
: Z Home Bu I i 
ot expedient which seeks mis ( vy. J] , 900 U.S. 398 (1934 Ml lust 
: Sutt land liss ting I s +4 is 
satisfy the command or desire of t] erla c g ge 
viene it 
moment.’"! He subscribed to St 21. Principle or Expedier pra, pag 
, I's ti ? Wé 
Pau injuncuon I 1] ok S . la 
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promise of another morning S 


rland had for the citizens of 


ountry the highest as] 


I were able.” he wrot ) , 
he limitations of time a cIp 
the final verdict of histor 


countrymen, I would 


| ’ 
in words of everiastl C / 
espected the lihert thers 
ause they ( 
" 
) DeCaAUSE ( 
[ ¢ 


Powers of the 
Government in Domestic 
and Foreign Affairs 


Sutherland thought e po 
crs and objects I 

< commensurate Oo 1s | 
semi-government has 

\s to domesti¢ matt sper 
hed powers are vested vel 
vovernment, and a ) rs res 


0 the States, Or to 

as to lorelgn matters 

States are nol comp 

powers must be vested 
vovernment or reserved COP 
Hence to deny to tl I ra vO 


rnhment any powell ! 


iffairs Is to preclud its CLCTCISE ) 
inv governmental agen in 
thin thie contem] 


mmers ol the GConstit i 


necessary and 


propel Te) SSOCRSCE" 
DV floreien vgovernn n 
xternal affairs shou Xercis 
vy the United States o itso 


Necessity of Preparedness 


Sutherland — foresay | rf 
isolation. At the 
orld wat he said Qu murdet! 
ot responsibility 
in signin yt 
And herealter, as meg N 1 
dures, we sha , 
from the internatio 
Ne Mex 
House \ res H. |. R 
3dm thie ler? \ \f 
1 Arizon is 5S I 
equal footing S 
( Rex \ | ( 
Sess pages 9793-28 
mn 
2 Principle } e | 
24 Address tt S ( 
f New Mexico and A = 
2s ist colum 
é Cons } 
page I 














less 








isolation 
st and « 
yn the 
with prid 
» Ie lie Ves tl 
mad 


not 


a where a 
d unselfishn 
Suther! 
that the ““ 
ns and peop 
ure ol 
maments o 
capitalists 
ent.”’=" We 
rability ol pe 
nuously but 


lves always tl 


ed opport 


I 


e stron 


I] t 


ess 


ind 


aulses 


les 


lan 


wv “history det 


il work in 


mWos Ot Wal 


ords in 1918 


he contingenc' 


huropean mad 


is and the vul 


maSts 


‘For 


} 


ayving 


illy 


(;reat Britain st 


wrath world 
supre rie 
evel 
Sutherland 

¢ HneCeSSITN 


and 


dne Ss 
ilse sense of 
latuous suggest 
springing to 
Chis would b 
had | 


id provision 


Li7zens 


have the 


springing « 


true tne 


ncur ag 


\s 


ope n to 


Ti 


disaste? 


111 


} 


{ ' 
ERE Ee)| 


nation s§ 


( 


Ours 


by shirkiu 


mankind 


it 


{ 


ondition 
Nn oul 
looked 
sponsibili 
it to him 
| 
iKO mcn 


burdens 


ind con 
re Ou 
of war 


it forces 


OoOresan 


nation o 


isonable 


cl andsaw 





not that the law must vield to the 


new weapon,’ and protested against 
the spineless policy of retreat and 
“Instead of warning 


scuttle,” 34 are: 


ur own people to exercise then 
rights at their peril, I would like to 
see issued a warning to other people 
to interfere with these rights at thei 
peril. 


this policy of always backing down 


rhe danger of it all is that by 


instead of backing up we shall en 


courage an increased encroachment 


upon our rights until we shall finally 
be driven into a crisis from which 
nothing but war can extricate us.” 


Phe 


which I belie ve,” he 


form of internationalism in 
said on another 
occasion, “is that of cordial coopera 
nations for the welfare 


tion among 


ind betterment of the people of all 


lands, but which will alwavs look 
first to the welfare and betterment 
if our own,’’36 


Determination of 
International Disputes 


Sutherland favored some feasible 
method for peaceful determination 
f international disputes, but thought 
hat the method must be practicabl 
is well as righteous. He saw danget 
n a plan to compel obedience to an 
force be 


irbitral decree by military 


unbiased decision as to the cul 


is difficult 


iLis¢ 


pability of an “aggressor”’ 


» attain, and if we bind ourselves 


in a union with others to punish re- 


bellious members with military force 
ve may well find ourselves required 


to attack a nation with which, al 


though it has been declared an ag 


eressor, our people would be in sym 


pathy—for example France against 


Germany. Congress, in such an ex 


eency, Sutherland thought, might re 


fuse to act. He regarded it as wise 


» provide for a court, not a mere 


irbitral board whose members are 


idvocates rather than judges, to 


vhich national signatories should 


onsent to submit all controversies 


at page 167 
d, at pages 167-8 
4 

i 


at page tio 


/ 


Address t the 


Senate on Armed 
Merchant Ships March 7, 1916, Cong. Rec 
Part 4, 64th Cong., Ist Sess., pages 


Mr. 


Justice Sutherland 





within the jurisdictional clause and 
by whose determination they should 
agree to abide. He believed that the 
force of public opinion throughout 
the world would be sufficient to in 
sure compliance; but that if the 
world has not advanced to such a re 
spect for law and order among na 
tions as to insure compliance with 
the decisions of an International 
Court of Justice—as our states abidk 
by the decisions of the Suprenx 
Court—it has not reached the point 
where it may safely rely 


upon any 


other plan of peace enforcement 


Differentiation of 
Judicial and Legislative Branches 


with 


looke dl 


spect upon the judicial function. Hy 


Sutherland great 1 
thought that “If the political struc 
ture erected by the Fathers rests upon 
any one pillar more securely than 
upon another, it is upon that which 
upholds the right of the individual to 
invoke the judgment of the civil courts 
of the land upon his conduct.”"** He 
Chief 
Marshall, “The judicial department 


said, in the words of Justice 


comes home, in its effects, to every 


man’s fireside; it passes on his prop 


erty, his reputation, his life, his all."** 
Its duty is to protect society against 
the individual who attempts to in 
terfere with its peace and order, but 
at the same time to be no less fear 


} 


less and independent to protect th 


individual against the unjust ck 
Sutherland em 


phasized the importance of the ju 


mands of society. 


diciarv under a written constitutior 


in preserving for the people th 


structure and functions of the gov 
ernment, and the guaranteed rights 
Since the 


of the individual. Consti 


tution is a mandate, the duty of the 
judge is plain, he thought, when in 


called 


determine the law, to hold invalid a 


a given case he is upon to 


statute—the act of an agency of thx 


3660-3664, at page 3661, 2d column 
34. Jd. at page 3662, 2d column 


i) Thid. 


36. Constitutional Power and World 
Affairs, supra, pages 176-7 

37. Id. at page 88 

38. Address to the Senate, Constitutions 
of New Mexico and Arizona, supra, page 
2802, 24 column 
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peopl i} t Von reasonad spected the doctrine ol stare dectsts, 
doubt conflicts with the supreme law he recognized that “precedent after 
emanating from the people tl ill is not a fixed pathway, it Is only 
selves, who are 1 repository of u the opinion of a former traveler as 
timate sovereigi And the doubts to where the pathway should be.’’* 
to be resolved are those of each i While he thought that a principle ol 
dividual judge—tor his oath is no iw which is sound and just is im 
composit And the check upon utable, he realized that it might 
judge is not, Sutherland thoug! econ inoperative not because 
sclf-restraint, ton ong ! ong, but because under altered 
the domain ol wil mar no ) id mditions it no longe ! applic d Hy 
ment. The check upo lid not abjure, but on the contrary 
that imposed bv his oath of office, bi dmiured, the capacity fon growth in 
the Constitution and by his own cor law through judicial decision 
scientious md = informed mV uit he thought that this should be 
trons mplished in the novel or borde 

Phe judicial function Suthe ! Cast and by the analogical 
ind’s estimat S to Dn di technique of the common law; and 
ferentiated from the | ! I s was, in Sutherland’s view a pro 
making of law is a ' Mf the ‘ reason which binds the judge 
vill of the tate ! ' » th result, not one f will to a 
ind application of the Taw ts a t. A yudge has no constituents 
ere Ise of the si or tn | lee idministers not the dicts of tl 
Social engineering is a legislati no ple. but their laws and statutes 
1 judicial, function he ' he law and the evidence constitut 
concerns himsel! it} ‘ ) ns ompe llinge voice to w hicl 
Is the proposed | mM ptist cl must liste 1 | he poised and 
eral application I Mt ' : a anced scales ot pListice ind not the 
administers the law has noth > ale om t box is the insignia of his 
with the abstract question yf ats yus A 

| , ee 
tice his function is to as ' Style of Writing 
it is and whether it has been vio 


As was to. be 


r x pected from the 


lated." When it mn to makin 
nt : of the man, Sutherland’s styl 

law, a constable mii yu ; 
1} | f writing was almost Lincolnian in 
we Sar ) ne } 

a. rectness and simplicity Phe dic 
does not reciit ’ ) . 
men im t under 1] tionary Was his constant Companion 
Tre ( cl LrTicle t “( ) 

1 ' d most used book I l¢ paid CLOSE 
terpretation Phe clea ” 

> ae " ntion to the connotation of words 
statutes and the plain pri ) 
] 1 
the Constitution and of t ee nd selected the simplest and cleat 
's rit ' ' J ' { rit? i 

: J t we | sino |} oht 
law are to be followed. B vil ' neans Of expressing Nis thoug! 
the dependability of the faculty of | He was impatient of flowery writin 
— a he did. Sutherland th striving alwavs for complete clarit 
that judges could discover lay Yet his prose was not barren not 
is an objective standard and apply mathematical. It had grace, and in 
it impersonalls The duty f tl is poli ica addresses especial]: 
idee is to discover. decla nt l I felt a dutv to induce a 
pret and applv th iw to facts as yn, a highly persuasive quality the 
found Sutherland 1 source of which was in reasonable 
course. that statutes a lrawt ss. fairness, and a keen understand 
with perfect larit, ) f the other man’s mind and 

| 
vision. but h thou " ) i! When occasion called for thei 
4 

construction, not hat. sho Id so M could wield the weapons Ol 
ambiguity of phrase and applicatior wit, humor, irony, sarcasm, even ridi 


1 that ule, effectively. He was able from 


recognizer it cel 
that men mav the depth of his convictions to strike 


Alwavs he was but 


Although he 


tainty in the law, so 
have order in their affairs. is almost powerful blows 
sometimes quite 1s important as the vehicle of his message. He told 
wisdom and justice. and therefore re the truth for the truth’s sake 
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His judicial stvle was the clea 
] 


product ot his concep 
the judicial function The facts o 
i case, its foundation in truth, an 


asoned application ) tne ippro 


priate rule of law, directed him 
the result. Io will the result am 
then seek to pyustily it was nevel 
method According! . pinior 
ire but simple Statements of 
facts and the law and of the resu 
re iched, and ol the 1 tSOUIS iv tl 
facts and the law requl if He fe 
in his judicial writin i duty to 
demonstrate, not to persuac Even 
his dissents, though they show depth 
of conviction, are mort CXPOSILOry 
han partisan His opinions have the 
laritv of engravings in outline and 
in detail His pen was neve} dark 
ned by uncertainty of mind, nor un 
teadied by emotion, n colored by 
desire tor eflect or attention Huis 
stream of thought ran crvstal clea 
vetween the banks of f ind law 
mid upon the bed of reaso 


Religious Views 
and Personal Traits 


Mr. Justice Sutherland was bi bap 
ism an Episcopalian. B he was not 
trictly sectarian in outlook 
certain that his good Mormon, Cath 


lic, Protestant, and agnostic friends 


ould meet with hin the Father 
hood of God He bel din the pow 
and goodness of God and in the 


fheacy of prayer. H thought that 
fatalism was a doctrine of indolenc 
ind cowardice, that man having soul 


ind reason and power of choice ad 
" ] ' . } lf + ] 
in obligation to exert himself toward 


ood ends. He practiced Christian 


' 
principles in his daily life. He was 
ibundantly content w the life and 
times God had measured to him 
ind was confident | i ne ind 
vreater adventure ahead: he was not 
mly prepared for S ita 


vated it with trust 


4 West Coast Hotel ¢ P. is! if, 
I Ss. 379 1936 Ml | ist SUTHERI 
lissenting, pages 400 114, a age 402 

10. Private Rights a1 CG nment 


Control, Report of the Fortieth Annual 
Meeting of the American Bar Association 
upra, pages 204-205 

11. Id. at page 205 

12. The Courts and e¢ Constitutio 
ipra, page 386 

13. Id. at page 3A 
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Sutherland, despit limited 


e which he was abl devote to 


iventional education was a 


rned man. He had an energeti 
mind, and 


vide a 


juiring, and retentive 


ym his boyhood and 


h discrimination issical lit 


ture politic al scie! ind law 
read Kent’s Comm s OnCEe a 
ir tor man sue SS1VE vears—al 
unple ol his capae wr sell-dis 
line. He especially inst icted him 
i in constitutiona i ind his 

He was charact d by Presi 


nt Taft as the constitu 


yal lawver in the S His mind 
iS cle il logical 1 ind Capa 
olf fine distinctior d sound 
neralization 
Outside of his work gave his 
ne largely to reaé ind to hi 
imily. He was devot ) friends 
his Western davs [ whon ( 
id practiced his p mn. He was 
wal and conservat nm persona 
fe, giving himself as ously to 
1S protessional tasks. Reterring to 
1eir arduousness when on the Cour 
quoted*4 Ross 
Docs the road Vil i thr 
way? 
Yes, to the very 
Will the pourne’ ik th whole 
long dav: 
From morn nig iend 
\ serious man, tho not sell 
crious He had d iit bearing 
he natural garm O 
spirit. Yet he LS 
as gracious, gentle spoken iim wu 
nanner, genuinely } 
His sense of humor wa ive his 
vit quick He deli in West 


rn anecdotes, was ertaining 
issociate and speak his mes 
sage in 1941 to tl lating class 
# Brigham Young lt sitv he 1 
ferred to the fact tl h cam 
Utah some years alt e faithft 


ind courageous band of exiles who 


ame in 1847,"4° and 1 therefore 
not himself claim to b yioneer but 
verhaps could call | sell a plo 
nearly In speaking the Ameri 
can Bar Association in 1912 on “I 

Courts and the Const n and 


relerring to the fact that change does 
not always mean progress, he said:* 


There stands in Paris at a_ point 
several of the 
ty radiate like the 
star, a stately and imposing 
called the Arch of Triumph 


two methods by which the descent from 


where superb avenues ol 


that i 
i ci 


points ol a 
structure 
There are 


tiie Summit may be mack namely DY 


ung slowly and laboriously down the 


stairway or utilizing the force of gravi 


ition by jumping from the parapet. On 


certain occasion a lew years ago ten 


or a doven men were standing at the 


op of that famous monument. All but 


one of them, being commonplace peo 
pl descended in the old fashioned 
rthodox way, but that one, a gentle 
man of advanced views who had 


charmed the others by the brilliancy 


tf his conversation and the boldness 


ind originality of his speculations came 


own by the alternative route, with the 


result that on the following afternoon 


is laid 


ched to the lunatic asylum from which 


iway in the cemetery at 


iad es iped I he incident carries 


1 it a lesson which I commend to the 


uightlul consideration of the impa 


ient reformers of these days, which is 


lat to follow the constitutional stain 


way step by step may be a slow and tire 


some process but it at least assures us 


1 a sale arrival 


Sutherland had not only humor 


uit good humor: intolerant of evil 
1 tolerated men, accepting their op 


position with good will and with as 


sumption olf their good faith 1 hie 


} 


{f the mercenary and the 


yarbo rough 
vealot did not disturb 


Though 


he was saddened in his last vears by 


assault of the 


is peace of mind and heart 


hat seemed to him a waning attach 
traditions of the bench 


ment to the 


ind of the Constitution under which 
in his view, our freedom, ow 
strength, and our prosperity had 
wen attained, he did not lose heart 


He loved his 


country, and had an 


ibiding faith in its future. 


14 Address of 


ecdings of the 


Justice Sutherland, Pro 
Twentieth Annual Session 
e State Bar Association of Utah, Salt 
Lake City, June 14, 1924 pages 55-67, at 

\ Message to the 1941 
Class of Brigham Young University 

M Justice Sutherland, read by Judge 
George § sallif im the Sixty-fifth Com 
June 4, 1941. Pub 
Young Universit: 


Graduating 


from 


mencement Exercises 


shed by Brigham 


I », Utal 
16. The Courts and the Constitution 
page 376 
\ Message to the 1941 Graduating 
Class of Brigham Young University, supr 


at page 13 
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Sutherland was a man of great in 
tegrity of character, and ol strengt! 
ol convictions. He founded his lil 
upon the truth and the moral law 
He scorned expediency, listened to 
no appeal but that of conscience and 
reason. He was, with all his learn 
ig and high position, a modest man 
who drew no attention to himsell 
sought no plaudits, was not prick 
ful. He put his first trust ino man’s 
character than in his talents 


He said 


versity in the 


rather 


to the students of his Uni 


address referred to 


“The obligation to achieve your aim 


if it be worthy—that is to say, to be a 


good lawyer or a good doctor or a 


good banker, or whatever else you 


have set out to be—is a serious on 


to be sure: but it sinks into noth 


ingness compared with the obliga 


tion to be a good man oie of 
practiced this precept His vrcal 
ness as a judge—history will mark 


him one ol the ablest—is founded 


first upon his goodness as a man. In 
this same admonition to students he 
placed his second emphasis on work 

\ merely brilliant intellect is not 
enough. Solid attainments and work 


always work—are the indispensable 


‘48 


requisites for victory 
knew Mi 
friend, as 


who have 


| hose who Justice 


Sutherland as man and 


lawver, Senator, and judge, 


heard what he said, have read what 


he wrote, and have passed his life in 


review, find in these lines his way 


of life:4* 


By thine own soul's law learn to live 
\nd if men thwart thee take 


\nd if men hate thee have no care 


no heed 


Sing thou thy song and do thy deed 
Hope thou thy hope and pra thy prayel 
And claim no crown they will not give 


Nor bays they grudge thee for thy hair 


19. To Thine Own Self Be True, by 
Pakenham Beatty, Stanza 1; Poems You 
Ought to Know, Elia W. Peattie, Fleming 
H. Revell Company, 1903, page 37 

50. Ihe material for these remarks in 
honor of Mr. Justice Sutherland was col 
lected not merely from the sources referred 
footnotes above but also from in 


Hon. William H 


formation supplied by 


King, Hon. Frank K. Nebeker and Mr 
John W. Cragun of Washington, D. ¢ 
Hon. James H. Moyle and Hon. W. W 


Ray of Salt Lake City, Utah, Mr. Francis 
R. Kirkham of San Francisco, California 
and Dean E. Blythe Stason, University of 
Michigan Law School. Credit and thanks 
are extended to them for many interest 
ng tems 
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Constitution of the International 
Military Tribunal 

\RTICLI l. In pursuance ol the agree 
\ug $ 1945 


Governmen 


ment signed on 


centered into by thi 


the United Kinydom olf Great Brit 


and Northern Ireland, the Gov 
ment of the United States ol A 
cal thre Provistonal Covernment ) 


tla French Republi mcd the Grove 


ment ol the Union of Soviet Socialis 
Republics, there shall be est 
in International Military 1 
called “The tri 


and prompt trial ane 


heremattet 
lor the just 
punishment of the major war crin 


inals of the European Axis 


ARTICLE 2 The Tribunal sha 
consist ol tour members ich witl 
in alternate One member and on 


alternate shall be ippoint 


ol the SIvnaLOrics The iiternatl 


shall, so far as they are able, b )) 


sent at all sessions of the Tribunal 
In case of illness of anv membei 
the LTribunal or his ine ipacity | 
some other reason to fulfill his tur 
Lions his titernat shal tak 
prac 


\rticte 3. Neither the Trib 


its members nor their alternates cat 


BT challenged by the prosecution )! 


the delendants or th LLNS 


by 
Each signatory may replace its 
ber of the Tribunal or his alternat 
lor reasons ol realth y! ro 

good reasons except that 


ment may take place dur 


} » ol } legy , 
other than bY an alternate 


ARTICLE 4 \) The presence 


all four members o 


or the alternate for anv absent met 





Charter of the International) 


Mihtary Tribunal 


sha m TECESS tO constitu interests ol the Eu ypea \xis COU! 
quorum tries, whether as indi Luals yy as 
B) Lhe members of the Tribu members of organizatior yn) dl 
il shall before any trial begins inv of the tollowing . 
vrce among themselves upon th The tollowi rT YY” anv o 
lection from their number ol hem, are crimes coming within 
Presiden ind the President sha jurisdiction of ( I ina Lol 
ld othee during Lihal trial yy as ray which there sha nial rua 


ntherwise be agreed by a vote ol responsibility 

ess than three members Lhe prin \ Crimes aga . Narn 
iple of rotation of Presidency to planning, preparation, initiation 
successive trials is agreed. If, how x Waging Ol a war oO sion, Ol 
ver, a session of the Tribunal takes t war in violation of in itiona 
place on the territory of one of the treaties, agreements or assurances, O1 
yur signatories, the representative ol paruucipation in a CO m plan o1 


he Tribunal shal 


lal signatory on conspiracy for the acc ishmcnt ol 
any of the 


B) Wat Crimes Nam Ola 


preside loregoing 


( Save as aforesaid the l 


yunal shall take decisions by a tions of the laws or customs of wat 
rity vote, and in case the votes are Such violations shall include. but no 
enly divided the vote of the Presi- pe |jmited to. murd ‘il -treatment 
dent shall be decisive Provided al Ol deportion to slav . fo TK 
ivs that convictions and sentences sther purpose of ci rT ypulation 
I I I I 
shall only be imposed by afhrmative f, or in, occupied : nurdes 
votes of at least three me mbers of th wv ill-treatment ol ) I al 
Pribunal or persons on th 1 yO 
ArTICLE 5. In case of need and lostages, plunde: ,f ic or private 
lepending on the number of th property, wanton destru fo a 
utters to be tried, other Tribunals ‘ils towns or villages or d statiol 
nay be set up, and the establishment it justified by 
functions and procedure of each | C) Crimes aga sirshan 
] } } 
sunal shall be identical, and sha r Namely, murder, ext natio n 
overned bv this charte1 
slavement, deportatl d othe: 
iI inhumane acts ¢ j tL1nist 
iny civilian population, beto ol 
Jurisdiction and during the war; or persecutions on 
General Principles political, racial Ol pus ounds 
\RTICLE 6 The Tribunal estab- %m execution ol, or 1 mnecuion 
ished by the agreement referred to With, any crime wit jurisdic 
n Article | hereof for the trial and tion of the Tribuna Ur not 
inishment of the major war cr in violation of t comes t a 
ninals of the European Axis coun the country where pr 
ries shall have the power to try and Leaders rea stigators 
unish persons who, acting in_ the and accomplices pa i o 


} 
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whe, 


nuiation Or CXeCUTLIOT Ol i com 
m plan ol consp i to commit 
of the foregoing imes are 
sponsible for all acts ormed by 
persons In XKecl rT ot such 

if 
ARTICLE 7. Uhe oth SILION Ol 
cndants, wh wr a ids OL stale 
responsib] oth 1 Govern 
ent deparunents, s tt be con 
dered as freeing the from respon 

yility or mitigating punishment 

ARTICLE 8. The fa lat the de 
ndant acted pursual to order ol 
Government, o1 superior 
not tree respon 
LILY, but ia 1) mnsidered ith 
tigation of punisl t if the Tri 
inal determines stice so re 

tres 
ARTICLE 9. At tl rial of any 
dividual memb roup o1 
weanization the Tribunal may de 
ire (in connectior iny act ol 
hich the individual may be con 
icted that the TO ) | reaniza 
ion of which the individual was a 
vember was a crimil eanization 
After receipt ol indictment 
the ‘Tribunal shall ¢ such notice 
is it thinks fit that prosecution 
ntends to ask the J yunal to make 
such declaration l member olf 
organization wW ntitled to 
ipply to the Tribu »} CAVE o bt 
heard by tiie | i upon Lie 
juestion of the rim iracter ol 
i¢ Oorganizatlol lribunal 
shall have pow ) or reyect 


i 


1e application. | ation is 


' ' , 
illowed, the ‘Trib iy direct in 


vhat manner the a ints shall b 
cpres¢ nted and he 


ARTICLE 10: | ses where a 
4'oup yl OrvgaliiZzat I s declared 
riminal by th ] nal, the com 
petent national a ) ol an 
signatory shall ha t to bring 
ndividuals to rembershi 
ierein befor na milliitary oO 
ccupation courts iv such cas 

criminal nat vTOU Oo 
rvanization ad proved 


alt 
ind shall not be ¢« 


ARTICLI 


by the Tribuna i irged be 


ol this Charter, with a crime othe 


than of membership in a, criminal 
group or organization and such court 
may, after convicting him, impose 
upon him punishment independent 
of and additional to the punishment 
imposed by the Tribunal for partici- 


pation in the criminal activities of 


such group or organization. 
\rTICLE 12: The 


the right to take proceedings 


Tribunal shall 
lave 
against a person charged with crimes 
set out in Article 6 of this Charter in 
his absence, if he has not been found 
the Tribunal, for reason, 


or il any 


finds it necessary, in the interests of 


justice, to conduct the hearing in his 
ibsence. 

ArTICLE 13: The Tribunal shall 
draw up rules for its procedure. 
LC hese rules shall not be inconsistent 
with the provisions of this Charter. 


Committee for the Investigation 
and Prosecution of Major 
War Criminals 


shall 
the 


ARTICLE I[4: 


chief 


Each signatory 
appoint a prosecutor {o1 
investigation of the charges against 
and the prosecution of major wat 
criminals. 

Che chief prosecutors shall act as 
1 committee for the following pur- 
poses: 

(A) To agree upon a plan of the 
individual work of each of the chiel 
yrosecutors and his staff. 


(B) Lo 


tion of major 


I 
settle the final designa 
war criminals to be 
ried by the Tribunal. 


(C) 
ind the 


lo approve the indictment 
documents to be submitted 
therewith. 


(D) To lodge the indictment and 


the accompanying documents with 
he Tribunal. 
FE) ‘To draw up and recommend 


to the Tribunal for its approval draft 


rules of procedure, contemplated by 


Article 13 of this Charter. 
Ihe Tribunal shali have powei 
o accept, with or without amend 


ments, or to reject, the rules so rec- 


TTIINIC nded. 
The shall 


1e above matters by a majority vot 


committee act in al 


} 


International Military Tribunal 





and shall appoint a chairman as may 
be convenient and in accordance with 
the principle of rotation; provided 
that if there is an equal division of 
vote concerning the designation of a 
the Tri 


the crimes with which he 


defendant to be tried by 
bunal, o1 
shall be charged, that proposal will 
be adopted which was made by the 
party which proposed that the pat 
ticular defendant be tried, or the pat 
ticular charges be preferred against 
him. 

ARTICLE 15: 
shall individually, and acting in col 


Lhe chiel proses utors 


laboration with one another, also 
undertake the following duties 

(A) Investigation, collection and 
production before or at the trial of 
all necessary evidence. 

(B) The preparation of the in 
dictment for approval by the com 
mittee in accordance with Para 
graph C of Article 14 hereol 

(C) The 


tion of all necessary witnesses and ol 


preliminary examina 


the defendants. 
(D) 
trial. 


To act as prosecutor at the 


(E) To appoint representatives 
to carry out such duties as may be as 
signed to them. 

such othe 


(F) To undertake 


matters aS May appear hecessary lo 
them for the purposes of the prepa 


ration for and conduct of the trial 


It is understood that no witness 
or defendant detained by any sig 


natory shall be taken out of the pos 


session of that signatory without its 


assent. 
IV 
Fair Trial 
for Defendants 
ArTIcLE 16. In order to ensure 
fair trial for the defendants the fol 


lowing procedure shall be tollowed 
(A) 
full particulars specifying in detail 


The indictment shall include 


the charges against the defendants 
11 


\ copy of the indictment and of al! 
the documents lodged with the in 
dictment, translated into a language 
which he understands, shall be tu 
nished to the defendant at a reason 


able time before the trial 
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B) During any preliminary ex ithout prejudice to the determina 


amination or trial olf a defendant lh tion of the charges 


shall have the right to give any ARTICLE 19. The Iribunal shall 
planation relevant to the charges ot be bound by technical rules ol 
made against him vidence. It shall adopt and apply 

(¢ \ preliminary examinatio1 the greatest possible extent ex 
ol a defendant and his trial shall be ditious and non-technical _ pro- 
conducted in, or translated into lure and shall admit any evidence 
labnvuage hich the defendant u ich it deems to have probative 
stands ilu 

ID) A delendant shal , ARTICLE 20. The Tribunal may re 
right to conduct his own detens pure » be informed ol the nature ol 
belore the Tribunal or to have the nv evidence belore it is offered so 
mssistance of counsel { it may ile upol the relevance 

k) A defendant shall ha ercol 
right through himself or through his ARTICLE 21. The Tribunal shall 
ounsel to present evidence as al not require proot ol facts of com 


on knowledge but shall take judi 


f 
4 


trial in support of | 
ross-eXamin ins itl e il notice thereo! It shall also 
( amine \ witness < 

the prosecution tke judicial notice of ofhcial govern 


ntal documents and reports of th 
V United Nations, including the acts 


documents of the committees set 


Powers of the Tribunal and 
Conduct of the Trial 


in the various Allied countries for 


investigation Ol war crimes, an 


ARTICLE 17 Phe Pribunal shal ecords and findings of military 
have the powe! ) oTrnel tribunals ol irny ol the 
\) To summon witnesses to th 1 Nations 
trial and to require their attendance ARTICLE 22. Lhe permanent seat 
ind testimony and to put questions ft the Tribunal shall be in Berlin 
to them l first mectings ol the members ol 
B) To interrogate an lefene the Tribunal and of the chiet pros 
ant ecutors shall be held in Berlin in a 
i) lo requir th p! rclune oO at ( o be d siynated by the Contro 
#t documents and other evidentiar Council lor Germany. [The first trial 
material i 1) wld at Nuernberg and an 
1) lo administet maths “I on trials shall b he d . 
HeSSES ae places ws the tribunal i 
(E) To appoint othcers tor the 


: \rnTicit 25. On vr more ot tl 
carrying out of any task designated 

: ich prosecutors may take part in 
by the Tribunal, includine the powe1 


prosecution at each trial I he 


to have evidence taken on com 
tion ol any chiel prosecutol may 
mission 


) lischarged by him personally ol 
ArTicCLE I8. The ] uuinal sha ' ' 
) inh\ person suthorized DV him 
\) Confine the trial str The function of counsel tor a d 
ill expeditious hearing OL the SSUCS lendant mav be discharged al 


raised by tl 


B Dake Strict W is 5 


1 ' 
ndaant § reques DY anv coUunse 
j : 1] ‘ 

OLesslonally qua nea oO conduc 


1e charges 


prevent any action which \ caus ises before the courts of his own 
unreasonable delav and rule out yuntry, or by any other person who 
relevant issues and statements of at lav be specially authorized thereto 
kind whatsoever Tribunal 

(C) Deal summarily with anv ARTICLE 24. The proceedings at 
contumacy, Imposing ippropriate I trial shall take the following 
punishment including exclusion o LUTSe 
unv defendant or his NUINS fron \) The indictment shall be read 
some or all further pl weedings, | yurt 
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B) he Tribunal shall ask ea 
defendant whether he pleads “guilty 
r “not guilty.” 

(C) The prosecution Shall Mak 


in opening statenk nt 


D The Tribunal s iSk 
prosecution and the defense wha 
vidence if any) they ish to sul 
nit to the Tribunal, and the 1 


yunal shall rule upon 
tv of any such evidenc 
i I he witnesses Lor tlhe pros 


cution shall be examined and alter 


hat the witnesses ton nse 
Iherealter such rebutt! evidence 
is mav be held by the Iribunal t 
be admissable shall be illed by 
either the prosecution »! iclhens 
I The Tribunal 1 put any 
question lO any WILNECSS na » ally 
leftendant at any tim 
(, I hie prosecu lol {the d 
nse shall interrogal iv Cross 
xamine any witnesses and any de 


ndant who gives test 
H Phe detense sha iddress 
iw court. 


‘ 7 
(1 Lhe proscctl 7 . " i;ddress 


J) Each detendan \ ak 
statement to the Tribu 

(K Lhe Tribunal shall d 
judgment and pronounce sentence 


ArricLe 25. All ofhcial documents 


all be produced ind al yu pro 
edings conducted ! English 
French and Russian d in the lan 
vuage of the delenda So much of 
« record ind ol i weedings 
iay also be transla ti ) ian 
vuage olf anv country | ich the 
Tribunal is sitting as e Tribunal 
msiders desirable in ( rite sts ol 
istice and public opiniol 
Vi 
Judgment and 
Sentences 
ARTICLE 26 The idgment oO the 
[ribunal as to the gu x the in 
nocence of any defendant shall give 
he reasons on which 1 s based and 
shall be final and not subject to re 
vicw 
ARTICLE 27 The J yunal shall 
ave the right to 1 post upon i 
fendant, on cons hon, «ae 
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h other punishment 


ermined by it 
ARTICLE 28 
nishment 
nal shall have 


convicted 


yperty and orde 


mtrol Council 
ARTICLE 29 


shall 


be 


that the 


has given 
ratifiu 
Charte 
ek 


XY 


it to the 


we 
ol 
(Association 


Vy can do to ce 


ol the 


to the 


In 


Im Pos ad 


t he 


{ 


if 


In ¢ 


with the 


Ss 


O 


wma 


] 


pe rsol 


irri 


I 


ecomii ndations 


\ 


Pre sic nt 
nsultant, and 
Gregory 
Deleg 


muse ol 


is Chairman of 


iational and Co 


( 


I 
\ 


il 
} 


ri¢ 


lited Nations 
istence until 


ified 


lina 


1 
DY 


| 


id al 


World 


h 


( 


Russi 


\ t 
1\ ) 


fifty states whic 


al 


David 


nent at San Francis 


Salvado1 


} 


enting o1 


l¢ 


if 


lead in ratifyin 


5 


and Cost 


i 


Org 





y 


iny 


eu 


lth 


ilt, sen 


© aocu 


Nicaragua, | 


ave 


taken 


Implementing Measures 


) imple ment t 


restral 


1 


( 


} 
il 


I 


ure 


in 


pre 


IgeTeS 


trol Council for Germany, which may 


at any time reduce or otherwise alte 


the sentences, but may not increase 
the severity thereof. If the Control 
Council for Germany, after any de 
fendant has been convicted and 


sentenced, discovers fresh evidences 


which in its opinion, would found a 
fresh charge against him, the Council 
shall report accordingly to the com 
under Article 14 


mittee established 


United Nations Charte) 


hereof for such. action as they may 
consider proper, having regard to the 


interest of justice. 


Vil 


Expenses 
ArTICLE 30. The expenses of the 
Tribunal and of the trials shall be 
charged by the signatories against 


the funds alloted for maintenance of 
the Control Council for Germany 


Further Action on 
U/ntted Nations Charter 


Mitchell B. Carroll, Chairman 


sion, Congress presumably will adopt 
six additional measures: 


|. Legislation creating the ofhce ol 


the United States Delegate to 
the Security Council and defin 


ing his powers to vote in favon 


of utilizing our forces against 


ageressors in the future; 


Legislation approving the sp 
cial agreement with the Securi 
Aru 


which 


Council referred to in 
cle 43 Charter, 


will define the size and type ol 


LV 

of the 

the forces we are going to pul 
at the disposal of the Security 

Council; 

Legislation appropriating ow 
share of the expense of the new 
organization; 

1A 


resolution 1 determing 


0 
whether the United States is 
willing to accept the compul 
sory jurisdiction of the Inte 
national Court of — Justice 


under article 36 of its statute 


Appropriate action on agre 


ments placing any territories 


result 


Jap 


we take over as the 


of 


may 


the war, such as the 


ECTION OF INTERNATIONAL AND COMPARATIVE AW 


anese mandated islands in th 


Pacific, under the trusteeship 
system; 
action to 


\ppropriat« grant 


diplomatic privileges and im 
munities to all the officials ol 


the new organization. 


Effect of Charter as 
Master Agreement 
It seems clear from the debate which 
took place the week of July 23 that 
ol July 28 


was the last vote that will be taken 


the vote the Senate on 


on the Charter or its implementation 


the two-thirds rule for 


Hence, 


mentation will be accomplished by 


unde ap 


proving treaties the imple 


legislation or resolutions requiring 
only a majority vote of each House, 
and perhaps to some extent by ex 
ecutive agreements. 

The 


have 


debate is also believed to 


established the fact that the 


ratification of the Charter itself def 
initely obligates the United States 
to put at the disposal of the Security 
Article 43 


Council under of the 


Charter, “‘on its call and accord 


Se ptember 1945 @ Vol, 3] 457 



















































U'naite (l 





























































ment 





Nations ( 






ha 


i ¢ 


rice vith i specia iv Nn ) 
iwreements, armed forces, assistanc 
ind. facilities. including rights of 
massage, necessal for the purpose I 
maintaining internationa i ind 
seCUTIES Phe Admini ition’s con 
tention Is that this al | in 
naster agreement bind S. al ha 
the special agreements are ™m 
lefine the size and typi fo 
to be put at the disposa 
Security Council 
Treaty Embodying 
Act of Chapultepec 
I here ill be one related mea 
however which presumand ) 
idopted is a treatv by »-thirds 
vote ol the Senate, namely il 
scheduled to be negottal | it Rio cde 
Janeiro in October, incol watin 
the obligation in the Act ol lap 
epec which will bind I] 
the Latin American in 
come to the defens 7 al S nato 
if it is threatened bv ano munth 
within or without tl Hemius 
Ihis regional understand R 
ported to he 1 pre qui ) 
adherence of most olf I i) I 
neighbors to the orld oreat , y 
It represents a ve vital impl 1 
tation of the Ni onroe 1) 
Questions for an 
Association Stand 
As the Association is not ’ 
to meet wain until De I 
probablv most, if not a yt for 
voing measures i\ b 
adopted before it has at in 
to act In anv even i Asso i 
tion has alre idly ipproved pri 
ciple mm organization toun do 
the Dumbarton Oaks P osals 
is most of its specific y) da 
tions of Apr » are ref t} 
Charter {t goes it ) i) 
it applauds the a yn of S : 
m July 28 ind i ate 
le rsiation s 1 ssal ) a 
thre ( har el th I hy fin) ng 
powers ot ou Del va 1) 1 
curity Council and i » 
sary torces at ts dist sal 
There ire nevel <4 rf 
thi reneral questions on 
the Association n 1 pl 


ls Congress to be Deprived of 


Power to Declare War? (or 
he first place there apparently Even during the 5a = 
} ; Conterence the Dan Ss episo 
remains the question as to | 
ther Congress is to authorize it ind the disput OVC! id 
ince the use of limited forces, oO} Poland as ONE OF | ho ‘ 
: sho 1 that unat 
umount up to the entire militar ae Sees eae eee 
! economic resources of — the ilways possible amo ‘ 
[ ed States if needed to arrest ag Big Five.” Hence no reas 
yn, and the corollary » expees that, iM , U 
ther the admitted power ol ' enerally recognized it 
P sident to use on his 0 nd initiative pesron should nol 
itively small forces in defense ol nis Own Cam 
\inerican interests » apply to b weventing future wars & is LImneS 
rorces and supersed th Constitu » decisions rt we Lo ss 
7 powel of Cong ec oO dec re CONCCTHING thie ] i¢ 
17 lisputes 
Phis question was put in Recom Obviously, tn ” 
dation No 1] udopted by the his right ol cto 1d 
Ss mn of International and Com nation in favor ol j 
irative Law on January 97 1945 nd contrary ) I ) 
hich may Cole up fol debat il ol ee ue , 
le next meeting of the House of © likely to resu wishsutettaie 
1) legates, unless Coneress In) th tthe project OF 2 a 
intime will have ilread\y reached rl Future peace ‘i H 
. dectndeas vorld opinion agai ‘ 
) the ( » po ) 
Should a Nation Act = thened and, to that end \ssocia 
as Judge in its Own Case? tion should appro 
Pra ically all the members of pryninie ndation ido > 
American Delegation to San Fran ion on January 2; J 
sco have admitted that the Chart iny matter before the Secu Cou 
ontains many imperfections, one of i, even i i INVOIVEeS ON 
is that, in predicating action paciiic means OF s 
the Security Council on th » a dispute sl : 
nimity of the five nations with p n the decision of the 
nent seats, China, France, Gre 
‘ritain. Russia and the United Should the World Court Have 
States. have each been granted 1 Compulsory Jurisdiction? 
! » veto repressive action agall The statute of th itiona 
I Court ol Juste 
The experience ol the League ol n the first instar 
Nations in the Sin - Japanese affai of the organization ) a 
1931 and the [talo-Ethiopian i to defend its ( 
r in 1935 shows conclusively t but reproduces A 
vas too much ) <pect tha Statu | P ( 
wd could always be found Internatiol | 
h Big | »t \ ) d Wa ma Ciauls { ) 
| B iln Frat | i il Jap i ory Sta , 
» were perman nt mem ‘ ) eptance 1 ODL ’ SCLICTIO 
Council of the League of Na e four class 
ns, and the United States, whi Phe question ( 
with th Council in the Sino is to whether th [ ‘S 
ipanes¢ iftai to nd Its ora I Wligato ) 
veight in finding a peaceful solution the new Court. It is it 
I} events also showed that ren Association 















ive 
yn? 
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RNAL turns aside | the delin 
ition of struct ind Ca 
ich have figured in shaping o 
International! 11 ) buture 
present the portral yf a devoted 
mber of the Ame Bar Asso 
ion who has scrTve unt 
many outstandi es dui 
yr this time of war hroughout 
s career, who has enced pro 
indly the public f his gene 
ion and of years to con ind whe 
secretary ol State 1s ) grappling 
idly with the np 1 ted prob 
ns which beset i I hat is 
iving tor peac ] ind law 
nong the Nations 5 i VO) 
wtrait for our SS er mss 
specialls approprial iew of the 
wt that on Augus President 
lruman pinned mn Tudge Byrnes 
yreast the Distinguished Service Med 
In recognition ol . kceptiona 
vice during two ind a half 
is Directo ot \V“ \l mMiIzZatior 
I he citation Vii stowed this 
igh honor upon this er of the 
\merican Bar Asso mn declared 
that “with vast un nding, ex 
eptional skill sana mnmswet 
ng devotion to the national interests, 
ind firm determi! t \I Byrnes 
erformed difficul Ss ol g 
nportance, makit jor contr 
yutION to the war eff 
When the Unit States declared 
ar against the Ax Pov James 
Byrnes was h ipp his we rk iS 
in Associate Jus 1 Supreme 
ourt of the Un ‘5 Ss His I 
wintment to that il by Pres 
lent Rooseve lt on ] 1941, had 
ye as the fortur 1lization ol 
ea&©rs ) i bi 1 i\ Cl ine 
yuublic servan ination of 
S Carcel he iv ise tron 
yng Strugg! i! legisia ( 
rum. Before iscendal! he bencl 
had heen I I N\ 


ma House ol 
1911 to 1925 
States 


Representatives 


from and Senator of 
the I 1931 to the 
time of his appointment to the Su 


1941. 


, 
Justice Byrnes was 


nited from 
Court in 

Naturally Mi 
oath to leave a position so exalted 


Yet 


Commander-in-Chiel, the 


prceme 


ind associations so congenial 


when his 


President of the United States, told 


him that his services sorely 


were 
needed to help the Government to 
cope with the mounting and vexing 
problems of wage and price stabiliza 


tion and kindred perplexities in the 


conomic sphere, he unhesitatingly 
»beyed the call, like a good soldiet 
in a time of war, and on October 3 


1942, he plunged himself bravely into 
what seemed the almost insuperable 
tasks of fending against inflation and 
reserving an economy suited to thr 
naximum prosecution of the wai 
\t the time he resigned from the 


take 


Director of the 


Court to over the vast tasks as 


ofhce of Econom 
Stabilization, the JOURNAL said, (28 
\.B.A.]. 758): “It is well known to his 
intimates that only a full realization 
that his country’s call to him was im 
perative and emergent beyond any 
denying, could have led him to leave 


the Court and the work he so highly, 


steemed. When it was suggested to 
1im that he could have an indefinite 

ive of absence from the Court 
while he struggled with the tasks of 


economic refused to 


consider such a course. 


stabilization, he 
He adhered to 
that 


his staunch conviction such an 


thice as that to which he was sum 
moned should be held only bv an 
ncumbent whose connection with 


inv other branch of the Government 


iad been completely severed and 


yarticularly that membership in the 
Supreme Court should be held only 
D men who keep themselves at all 
times free to give full and undivided 


work of the Court 


revotion to the 


James Francis Byrnes 


without absorption in other things 
So his resignation was without rese 
vation or expectations of return 

As Director of the Ofhice of Eco 
nomic Stabilization from Octobe: 
1942 to May, 1943, he kept his feet 
all of his 


skill, patience, legislative experience, 


and threw into his work 
industry and open-mindedness. Soon 


he was recognized as “Assistant 


President” and, with President Roo 
sevelt’s failing health and complet 
absorption in waging war and main 
taining the solidarity of the United 
Nations, he was recognized as_ the 
actual chieftain of the “home front 
director of the 


the planner and 


economy of gigantic production lor 
war and the preserving of tolerabl 
living conditions for civilians 
Naturally, his course brought him 
into sharp clashes with special inte 
ests and powerful “pressure groups,’ 
and made for him many opponents 
if not enemies, who tried again and 


again to balk him, and finally barred 


him from nomination for the Vic« 
Presidency at the time when it was 
recognized that the nominee would 


probably succeed to the Presidenc 
before the four-year term had run 
jut “Jimmy” Byrnes was undaunted 
he smiled and worked his way ahead 
ind to his everlasting credit le 


“held the 


most part, against the spirals of in 


resolutely line,” for the 


flation and “runaway” wages and 


prices which would have dislocated 
permanently the American economy 

\s the magnitude and complexity 
of the economic and production 
proble ms grew, more sweeping pow 
ers and responsibilities were put into 
his hands, along with more inclusiv 
titles. Successively, he was Director of 
the Office of Economic Stabilization 
from October, 1942, to May, 1943 


Director of the Office of War Mobili 


zation from May, 1943, to Octobe: 
1944: and Director of the Ofhce of 
September, 1915 ¢ Vol.31 459 











Byrne 


lames Francis 





Mobilization and 


October, 1944 to April 
| ent lack: 


resigned and w 


Wat 


irom 






when he 





















































intent on taking up ag 


Carolina, 


the practice of law 


himself the rewards a1 


to gain fol 


CCE pt retamecrs 
+} 
ii 


ind influence in 1 vovernme 


might be an inducing consideratt 


retirement from the servi ) 
country in 1945 has not been 


Gaps \ t ) nN 
I 


nor have all the 


Vice 


rI person il 


Presidency in 1944. Whate 


disappointm nt tne 


t 


may have been has never been 


pressed he 
those who had honor 


faith with 


him with their friendship ane 
onfidence. 

When it was proposed to Senat 
Iruman, during the 1944 Nation 
Convention of his party, that 
becom i candidate Oo 


Vice 


should 


nomination tor 


il 


1945 


He had long cherished a purpos 


the satisfactions of the independent 
practice of his protession und it 
scemed to him that the coming ol! 
V-E Day and victory in Europe fair 

entitled him to lay down the ereat 
surdens with which he had struggiea 
tImost beyond enduring. During hi 
many years in public office, he had 
not been thle to pl iti law is ] 

wanted to do, because he would not 


where his prestig 


Ihe full story of his resignation and 


in on the chronicle f politica 
events which led him to withdra 
his name from consideration for thi 


bided his time, and ke) 


reply 1S reported to have been | 
an't do that: I came here to non 
nate Jimmy Byrnes.” When the po 
litical fates decreed otherwise and 
Senator Truman came to the rost 

oO accep the nomination tor 
ofhce from which he would soon as 
cend to the Presidency, it is said 
he still had in his pocket the mat 
script he had prepared for the spe 

he had expected and u 
liver in placing M1 By ! 
nomination. 

When the death of Franklin D 
Roosevelt made Harry S. Trun 
President, the resultant crisis for tl 
country stirred “Jimmy” Byrnes 
an instant realization that his grea 
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Reconversion 


his law office in Spartansburg, South 








xperience and skill must be at the 
friend and co 


President. So 


lisposal ol his close 
rker, the 


vlav he 


Incoming 
Secretary of State, the 


President 


is the 
st trusted adviser ot 
Truman and the galaxy of men who 
now have the burdens of the Govern 


t. Should the tragedy of mishap 


befall the present President, the Se« 


tary of State would succeed him 
Judge Byrnes has long taken a 


ep interest in international affairs. 
with thrill his in 
tense outspoken devotion to the 


I Allies broke 


iuse OL the 
His philosophy and 


His friends recall 


when wal 
yut in Europe 
»bjectives have been those of his very 
se friend and constant adviser the 


Cordell Hull He has 


sagacious 
ilized from the first that America 
ould not longer remain alool from 
idership and responsibility in the 
nt-day world H« has been a 
winch, far-sighted champion of the 

{ ited Nations Charter ind the 
World Court: and the recent Pots 


lam-Berlin Agreements bear in 


ibly the imprints of his forth 


ht statesmanship, as do also th 
ipiomath exchanges which accom 
lished the ending of the war. 

Since 1938 Judge Byrnes has been 
interested member olf 


ictlve and 


\merican Bar Association, and 


is been helpful to its causes on 
any occasions. During the leader 
p of his beloved cousin, Frank ] 


Hogan, in Association affairs, he was 


specially active, and his address at 
San Francisco meeting in 1939 


667 67 1 was a not ible 


) A.B.A.] 


iration for preserving the fun 


lamentals of the American constitu 


mal system despite the inescapable 


pressures for adaptation and growth 


\fanv members of the Association r¢ 


ill with pleasure his presence and 
yay participation in the dinners which 


Frank J 


1any vears, in honor of the 


Hogan gave each year, fo! 
President 
Association 


en in office in the 


e Byrnes has honored many lead 


J3 


rs in the Association with his friend 
ship and often with his wise counsel 

The story of his career is a charac 
under the 
His 


his opportun! 


Saga of success 


ristic 
\merican ideals and way of life 


humble: 


rigins were 


ties were made in spite ol ve 


| 
limited financial resources. Born 
Charleston, South Carolina, May 
1879, he made his own way, as d 
his cousin, Frank Hogan. He begai 


work as an office boy, studied la 


under great difficulties, was admitt 


to the bar in 1903, held humble pos 


tions at first in his State, and forge 


ahead only by his own hard work 


and his great genius for friendshiy 


1 


Like so many lawyers who rise to 


high public Byrnes 


has de monstrated, throughout his 


place, secretary 


whole career, that he is above all a 
member of a team, with an 


skill fon 


suppo! a 


excep 


tional marshalling and 
} 


uniting “finding out the 


other fellow’s point of vie w, recon 


ciling differences and getting things 


done, usually without sacrifice of his 


essential convictions as to what ma\ 
done by government 
In a time of crisis and change, when 


conditions have called for 


x” mav not be 


extraordi 
nary powers and expedients, he has 


retained his belief in the American 


system of constitutional government 


and in the observance of constitu 


tional and statutory tations on 


official action as to matters not within 


the scope of the war powers and 


needs The citation which 


1 


him the Distinguished Service Medal 


} 


iptly referred to the fact that “when 


necessary, he did not hesitate to sup 


port unpopular measures ess¢ ntial to 


the prosecution of the war.” Hap 


pily, most or many of th ill soon 


be merely a memory of unpleasant 


sometimes hards and he has 


Ness 
probably been as actly 1 tactor in 
getting rid of them promptly as he 
was in establishing them boldly. On 
issues which seemed to 


nany vital 


him to be of principle, he did not 
I 


hesitate to take his stand and stand 
his ground, against all sorts of pres 
sures; and his cours ymmended 
him to the good opinion of many 
Americans who esteemed him for the 


nen who opposed his advancement 


Without agreeing in all respects with 


his domestic policies and his official 
acts, American lawyers have just 


pride in the notable public service 


rendered by this member of ou 
fession during World War II 
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Lawyers returning from the armed 


orces are looking to the organized 
var for aid in reorienting themselves 
n professional work. The American 
Bar Association’s Section of Le 
Education and Admissions to the 
Bar, in cooperatio! ith the Practis 
ng Law Institute, is conducting a na 
ional program ol reli sher training 
or lawyer war veterans. The pun 
ose of the program is to provide the 
eteran with instruction in the law 
er’s approach, workit methods and 
techniques so that he ill be quali 
fied on resuming or beginning the 
practice of law to handle adequately 
iffairs of clients. The program is be 
ing sponsored In coopel ition with 
state and local bar associations and 
he law schools. 

The refresher program will be 
arried on by means of lecture courses 
ind publications prepared especially 
for this purpose. Courses will be con 
ducted in the larger cities through 
yut the United States as well as in 
some smaller cities where a sufhcient 
number of lawyers from the su 
rounding areas will gather to attend 
lectures 

The curriculum and the sched 
ule of lectures will be arranged to 


meet local needs. The program can 


be concentrated into a period of one 
x two weeks with lectures scheduled 


the lectures 


on a full day basis o 


an be conducted in the evenings, 
over a period of three to six months 
The courses will also be found of 
value and may be attended by all 


lawvers, veterans and non-veterans 


Veterans enrolling for 


the lecture 
courses may do so nder the educa 


tional benefits provisions of — the 


Lawyer Veterans Look to the Bar 


jor K efresher Programs 


Servicemen’s Readjustment Act. 

An important aspect of the pro- 
gram will be the publication of 
monographs on the subjects of the 
lectures. These articles will be com 
plete discussions of the subjects dealt 
with and are being written so that 
they can be understood without at 
tendance at the lectures. ‘They will be 
available to lawyers who do not at 
tend the lectures and of course, will 
be distributed to all those enrolled 
in the regular lecture program. ‘Th« 
printed materials are being prepared 
by over thirty-five specialists in the 
various fields of law and will total 
several thousand pages. They will 
be supplemented by addenda ex 
plaining the various changes in the 
law and important variations in prac 
tice in particular states. It is planned 
to begin issuing these monographs 
before the end of the year. A feature 
of the printed materials will be the 
inclusion of many typical forms an- 
notated by marginal comments indi 
cating the purposes of the various 
clauses. Some of the subjects which 
will be covered in the monographs 
are: Selecting Juries; Opening to 
the Court or Jury; Direct and Cross 

Summation; Negli- 
Real Estate ‘Transac 


Examination; 
gence Cases; 
tions; Organizing Corporations and 
Actions In- 
Brief 
Writing and the Argument of Ap- 
Drawing Wills and Trusts; 


Corporate Practice; 


volving Decedents’ Estates; 
pe als; 
Collecting Claims; Matrimonial Mat 
ters; Administrative Agencies; La- 
bor Law; Federal Practice; etc 
Officers and committees of local 
bar associations and deans of law 
schools interested in making refresher 


training available in their communi 
ties, should communicate with Rus- 
sell N. Sullivan, Acting Adviser, Sec- 
tion of Legal Education and Admis 
sions to the Bar, Altgeld Hall, Ur 
bana, Illinois, sending a copy of thei: 
letters to Harold P. Seligson, Direc 
tor, Practising Law Institute, 160 
Broadway, New York, 7, New York 

The first refresher course to be 
conducted as part of the national 
program was given last winter in 
New York City under the joint spon 
sorship of the American Bar Associa 
uion’s Section of Legal Education, 
the New York State Bar Association 
the War Committee of the Bar of the 
City of New York, and the Practis 
ing Law Institute. The course con 
sisted of eighty-four hours of lectures, 
clinics and demonstrations given dun 
ing a two-weeks’ period. 

Some state and local bar associa 
tions are planning their own pro 
The Chicago Bai 


tion announced refresher courses for 


vrams. Associa 
veterans beginning on June 18. Non 
veteran lawyers are also invited to 
attend these courses. The classes fo 
the summer term meet Mondays and 
Wednesdays from 4:30 to 6:35 P. M. 
The subjects being offered are: Pro 
bate Law and Practice, Civil Prac 
tice and Procedure, and Administra 
John W. Kearns is the 
chairman of the committee which 


tive Law. 


planned and which is conducting this 
program. 

William C. Mathes, chairman of 
the Committee on Continuing Edu- 
cation of the State Bar of California, 
recently announced a four-point pro 
. (1) A series 


of lecture courses giving emphasis 


gram for that state . 
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to recent changes in law will be given 
in the fall and spring in San Fran 
Los 
San Diego. Syllabi are now in prepa 


cisco, Sacramento, Angeles and 


ration, and it is expected that they 


will be ready for the opening 


9 


courses this fall. (2) The committes 


will make the syllabi available to 


lawyers for individual or group study 
(3) Short, 


courses ol ap 


intensive 
proximately ten days’ duration will 
be offered in some of the smaller com 
munities in the state. (4) To meet 


the need for information in certain 


special fields, the committee has be 
gun publication of a series of bro 


chures on subjects in which the bar 


has expressed keen interest Four 
ol these have already appeared l hey 
are: (a) Joint Tenancy, by Albert 


M. Cross, olf the 
b) ‘Termination of 
by Herbert F. 


(c) Criminal 


Los Angel ; Bar 
War Contra 
Los An 


\ppe als by 


Sturdy, of the 
veles Bar; 
Justice Thomas P. White, of the Dis 
trict Court of Appeal; (d) Annul 
ment of Marriage, by Roy \ 


Judge of the Superior Court, Los 


Rhode S 


Angeles. 
Che 


tion has organized the Massachusetts 


Massachusetts Bat Associa 


Post War Lawyers’ Institute, which 


will have the responsibility for pre 


paring refresher courses for that 


organization 


[he Board of Governors of the 


Illinois State Bar Association has an 
1iounced a series of four institutes to 
ve conducted at various cities in the 


tate during the 
One 


ill of these programs have in com 


coming yeal 


thing is to be noted which 


mon. In all of them there is empha 


sis on the fact that these courses ar¢ 


open to veterans and non-veterans 
ilike, and those responsible for them 
feel that they will be of real value 


to lawyers who have not been in the 
service. 

Weston Vernon, Jr., chairman of 
Pro 


yrams, in a recent report to the Coun 


the Committee on Refreshe1 


cil of the Section stated: 


“It is the committee’s view that 


only through a national program 


such as the Section and the Practis 
ing Law Institute have organized, 
can completely satisfactory training 


Indi 


populous 


and instruction be offered. 


vidual groups, even in 


ireas, cannot be expected to prepart 


Announcement 


the necessary printed materials, no 


can they schedule courses frequently 


lawyer veterans wi 


enough so that 


be able to commence their trainin 


within a short time of being dis 


charged. It is hoped that some wa 
will be found of avoiding a duplica 


4 I 
tion otf effort and utilizing in th 


national program the work done by 
local 


‘Your 


sideration to the problems of com 


associations 
committee Nas given con 


1 small number: 
whi h 


om key 


courses art 


munities which have 
of lawyer war veterans and 
are geographically removed 

centers where relresher 
contemplated. The bar associations in 


Snouid bd urvcda 


these communities 
and encouraged to provide retrain 
ing for discharged servicemen by util 
izing home talent for instruction. In 
| and Section 


committee members can make a sub 


many instances, Coun 


stantial contribution to 


tional proje ct by 


aSSISting in 


guiding the organization of local in 


formal refresher grou) You nn 
mittee and the Practising Law Insti 
tute will make available to these 
smaller groups their experience and 


program suggestions 


Announcement of the nominations by the State Delegates for officers of the 
Association and members of the Board of Governors has previously been made 
to the members of the House of Delegates and has also appeared in the July issue 
of the Journal. In such announcement, it was stated that the nominee for the 
office of Secretary of the Association declined to accept the nomination, and at- 
tention was directed to the provisions of Article VIII, Section 2, of the Constitu- 
tion, pertaining to nominations by petition. 


Announcement is now made that, subsequent to July 1 and prior to August 
2, a nominating petition was received by the Secretary, nominating Joseph D. 
Stecher, of Toledo, Ohio, for the office of Secretary of the Association. Such 
nominating petition is in sixty parts and contains the signatures of 544 members 
of the Association from the following states: Alabama, Arizona, Arkansas, Con- 
necticut, Delaware, District of Columbia, Florida, Georgia, Idaho, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, Minnesota, Mississippi, 
Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico, 
New York, North Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, Tennessee, Texas, Utah, Virginia, Washington, 
West Virginia, Wisconsin, and Wyoming. 


With such nominating petition, there was also filed the consent of the nominee. 


Harry S. Knight, 
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yiving ) l iman 
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right to lil 1 freedon 
om injury to ym—crimina! 
rials and Nnevlivel iSecs Howevel 
ie bulk of the work in most law ol 
ices 1s less spectacu ivolving the 
ror’ prosaic, Du lously lit 
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nts—matters pe 


nortgages, land, co icts, employ 
nent, labor relations, taxes, et After 
ill, these propert human 
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nce, would ytd satistaction 
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ird to o 
Evet ve! ) 
gard ss O p i ms ol 
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[he General Lawyers S take 


in Our Patent Law 


tinue to be interested in any matter 
which involves property rights, espe 


cially the right to enjoy the fruits 


ig 
of one’s efforts. Anything which tends 


to undermine property rights, in 


cluding the right to enjoy the fruits 
of one’s labor, is the concern of the 
neral lawye 

The general lawver cannot stand 
by with complacency while any torm 
ot these rights is being undermined; 
patents, trademarks, and copyrights 
are forms of property rights, and 
therefore general lawyers should be 
interested in them and any trend to 
ward strengthening them or weaken 


ng them 


Patents Are 
Contractual Property 


\ patent has been defined as a privi 
lege rather than a property right. 
Lhis vie wpoint however, is errone 
ous. An inventor has an inherent 
right in what he invents. He can 
vithhold it, or disclose it, but with 


yut a Patent Statute he would be 


powerless tO prevent otners trom 


ising it after he had disclosed it. To 
induce the inventor to disclose the 
invention, thus making it available 
o the public, and promoting the 
rogress of science and useful arts, 

Patent Statutes offer him the 
right to exclude others for a limited 
me (17 years) in exchange for giv 
ing a description of his invention 
and of the manner and process of 
making, constructing, compounding 
ind using it in such full, clear, con 


cise and exact terms as to enable a 


person skilled in the art or science to 


by Frederic B. Schramm 


which it appertains, or with which 1 
is most nearly connected to make 
construct, compound and use the 
san o 
Thus a contract between the in 

ventor and the public arises, whereby 
the inventor receives a property right 
from the public. Except for the tact 
that it is intangible and exists lo! 
but a limited period, patent prop 
erty has the same attribute as othe 
property, namely the right to exclud 
others. The characteristic feature of 
ownership of a farm or an automo 
bile is the right to exclude others 
from using it. A mere right to us¢ 
one’s own property would be mean 
ingless. It is the right to exclude oth 
ers from using it that gives it sub 
stance. 

Che right of an inventor to his inven 

tion is no monopoly It is no mo 

nopoly in any other sens than a 

man’s own horse is a monopoly 

Daniel Webster 


Inventions Involve Labor 

and Capital 

As in the case of othe property thre 
rights of ownership of a patent ar 
subject to the requirements that the 
property be so used as not to in 
fringe the rights of others, that it be 
used in accordance with law Th 
owner of a patent is as subject to the 
anti-trust laws, for example, as th 
owner of a tract of land or a factor 


on it; although in each case, the 


involves the right 0 


ownership 
exclude. 


(Continued on page 492 


I Section 4888 RS (U.S. CODE rrite 


). SECTION 33 
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| he ( harte Wid [he Probk WLS f head 


When the Senate of the United States ratified the Chai 


ter of the United Nations, the first great step was taken 


to end the twenty-five year lag in the adherence and pat 
ticipation of America in international organization fot 
peace, Justice and law Che virtually unanimous vote 
denoting the absence of pa isan ) v wraphical di 
vision, was the hopeful sign of a new epoch in our his 
tory and a new era 1n interna mali relat onships The 


United States was the first of the principal Powers to 
ratify; and it moved to the front in s act of leader 


ship months before anvone could have foreseen or even 


dared to hope that it would hen the Conterence was 
convened in San Francisco at the end of April. 

Even more reassuring than t vote was the high 
quality of the debate in the Senate and the vision with 


Ameri 


signif ance 


which the many problems were approached 


can lawyers should not miss or forget 


+} 


of this return to American iditions of great debate 


Ihe explanation and advocacy of the Charter by Chair 


man Connally of Texas and Senator Vandenberg of 


Michigan, parliamentary veterans who had achieved 


much inthe Conference, were stro! l skillful at every 


Stage The electrifying speeches of Senator George of 
I 


Georgia and Senator Fulbright of Arkansas were out 


standing in a discussion maintained at highest levels 
ol patriou statesmanship—the leadership of America! 
lawvers at their best in the legislative forum. The co 
operation between the Senate leadership, The Presi 


dent, and the State Department, was augury of like 
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open-mindedness and teamwork In ih¢ il} 


| 
unplementing and making cllective the ) 
ition of the Charter 

Ihe more fully the Charter was studie 


he more clearly its merits stood out lhe f 


ment was revealed as a vast improvement 


transformation, of the bare outlines dra! 


barton Oaks. Ih 


1lics¢ apable conclusio 


1 democrats processes ol the Conteren 
leadership ol the smaller Nations, and the 
of the principal Powers, had truly given 
I 


ism, and vigor ol concept, to a plan whi 


first looked on with doubts and misgivings 


Perhaps fortunately the ratification ol 


s followed by a vIslalive W 


recess, as 


] 


vworting of the results of the Potsdam con 


hat thre proble ms and tasks ahead can | ) 


entirety, before the Congress takes up the all 


thines to be done if the ratification ts to be 


i formality It would be folly if the spo 


friends of international organization we ) 


them eflorts, im acc ptance ol any €asy satistacti 


he fact that the United States is at last a 


in organization of the Nations and a form! 


World Court Phe unfu 


i@ Statute of the 


ive the more difhcult; they may prove LiVISI 
Iminediate problems are such as the s ) 
ibility and powers ol the American | 
! 


he Security Council, the scope of the Decla 


ve United States will adopt and fil ) 


ve its submission to the jurisdiction ol 


ational Court ol J ustice and the 


o which the United States will commit its 
ance to make its armed torces avalilab! 


the mandate of the Security Council fo 


sion ol incipient aggression and acts of i! 
ter does not determine or control an < 


tions for us; they are properly left as 


to be determined by the people of the I 


' 


according to our constitutional processes 
None ol thes problems is imsolub 

long delayed, il 

debate can be perpetuated. The greater an 
neing questions are of the spirit and p irp 


| 
Nations: Will the future relationships ol 


large and small, under the Charter 


] } 


ernational law, the security and rights ol 


nations and their peoples, the dignit ot hu 


ind their freedom to live their own lives 


tain their own institutions in their own 


| 


future relationships of the Nations be base 





ional positio wccorded the five 
and a view on the part of a majority o 
in “deal t irds”’ as they see fit, for 
hive or more, and can 1mm pose their 


Mall il 


the spirit which actuated tl 
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LO1Ce ll I 
rk, at all haza 





nent 


vay of life 


LO cope 


mis, and then 


ot the UL nited 


American law 


hatic then 


» these qué StLONS 


the rights ol 


irliest possible 


ternational Co 


val dispute Ss DI 


yility and conto 


Iie d process¢ S 


the broadest 
ile ol law 
nited Nations 
where 


W America Can 


ead tor these thi 


wholly secure 


mlormance to 


he universal h 


oples 


The Charte: 


Q post-war or post 


omplishment ol! thes 


n be improved 


ricnce The Pots 


ganizauion Ol 


on Ministers 1 


with the 
mn irom war to 


therents of the 


taking away nationa 


popular governmen 


kes in reconstit 


ynal entities are 


suuntries Ma ri 


recurrence Ol 


Such a trans 


Foreign Ministers, 


rms of the ] 


it adheres to 


judgment that the basi 


carTrlics 


among 


then 


iherence to sucl 


until 


Big Five” 


Cal no doubt necessary; 


1 Vast machin 


iave already made clear and cm 


ij answel 


very future of the Charter and 


ys and men, depend upon the 


shment and functioning of the 
Justice, the submission of all 


its jul isdiction, the 


account 
4t all Nations to its law-gov 
nents ind the development 
iuthority and efhcacy for thx 
itions. By no means all of the 
the stage of civilized govern 

s and their peoples give full 
premacy of justice, liberty and 
ifford to lose time in taking the 
» one nation, small or large, can 


own territory, institutions, and 


of law and justice and ol 


1 matter of course is made 
und of Nat 


ons and then 


ned to bring into being a last 


sition organization for the ac 


bjectives—an organization which 


me to time in the light of ex 


Conterence erected a transitional 


alone—a Council of Fo 


ind mutually bestowed powers 
ndous tasks ol kurop in transi 
For G 


rmany and perhaps othe: 


eat experiment is ventured, in 


vy and 


_ 


re-building re sponsible 


ym the localities up. Past mis 
id continuing the defeated na 
ivoided, t 


o the end that such 


yuild and re-arm themselves for 


anization as the Council ol 


working out and enforc.ng the 


and sO long 


ynsistent with the enlightened 


it will be supported by the 


iankind. We can say hope 
Vuave irom He nry “see 
it } ict 
irge and so absolut 
yns Shall consist upon 
stand as 
hk ) nta ~ 
ritv and peace have beconnx 


womb has left civilization no 


rganization must be made to 


recurrence of war would mean 


Editorials 


the destruction ol civilization. The importance ol what 
was wrought in San Francisco is now multiplied many 


fold. 


ples of the filty United Nations will work and pray for 


In all possible earnestness the lawyers and peo 


the brighter day when the law-governed processes of 
the Charter, the Court, and other organs of the United 
Nations, will be in full operation and authority, as foun 
dations for a lasting peace based on justice, fair play, 


law, and the rights and opportunities of men 


The Morse Resolution 


Ihe hour is historic, the obligation sacred, the chal 
lenge great.”” In this spirit, Senator Wayne L. Morse of 
Oregon took a most useful initiative in the Senate on 
July 28. (S. Res 
160) would recommend that the President proceed to 
Article 36 of the Statute ol 


The resolution which he introduced 


make a declaration unde 
the International Court of Justice, accepting the com 
pulsory jurisdiction of the Court over legal disputes 
Vhe resolution is in line with our professed aims. It is 
indeed a way “to keep faith with the spirit and intent 
of the San Francisco Charter.” It unfurls for us a 
banner! 

Judge Hudson gives the background and the setting 
ol the proposal in this number of the JOURNAL. A few ol 
his points may be underscored. 

I'wenty years ago, when it was proposed that th 
United States support the Permanent Court of Inte 
national Justice by becoming a party to its Statute, no 
one in official position was adventurous enough to sug 
gest that we accept its compulsory jurisdiction. All 
then contemplated was that we should give our moral 
support to the Court, and undertake to meet a part ol 
its expenses. Even that failed to muster a two-thirds 
votc in the Senate in 1935. 


Today we have moved on. We are no longer im 


prisoned by fears about a general international organi 
a Charter membei 


zation. The United States will be 


ol the United Nations. A global war now leads us to 
put peace first in our foreign policy. Yet we want it to 
be a peace with justice. We shall have an adequat 
Court. We 


bulwark of peace. 


wish to see it used. We wish to make it a 
The Senate debate was on a high level. Yet so many 


questions wer involved in the Charter that some ol 


them, including those relating to the Court, were littl 
explored. ‘Ihe mists which excited such fulminations in 
1935 had melted away, and the Statute of the Court 
was consented to with hardly more than passing refe1 


ences. Only Senator Morse spoke on it at any length 
Phere 


dent's not suggesting to the Senate at this time that the 


were doubtless good reasons for the Presi 
United States accept the Court's jurisdiction as oblig 


atory. Yet the final vote was so overwhelming that one 
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ind he aptly chara ) ion a igainst human i, Suc! S murs 
spr ir-heading " 1} ( i i ‘ mn do slay Hel ) ) ‘ cla ) 
not suthe We must 1 I i t 1) Newthe i i no subordin 
to make the institutio d Natio K tipal ny l ndan ilthoug! 
serve the practical I as ot icting in obedience to orders trom 
Faced with our p 01 is no superior may be considered in mitig 
nough for us to utt \\ yassed D lent Obvious! much Of this 
vond the stage of get “\ ) ) mter nded for retroactive ipplication 
to point with pride. I day oO luring the war in Europe; but t 
action Let us get on rg iio! | such a d ration may be a land 
world. Peace ith just dit rnationa Ss hoped it such offenses ii I 
law is oul = Ch Mo ‘ at direc orld as organi qa lol pP ice and yu 
won Equally ) 1c] Shattering 
Wisions [to I lribuna 
I bee! ik | rictu 
New Charter for Just md Pea \. N. Trainin of the Soviet Unior 
led agains Anglo-Saxon co 
in this dey of lo found ind punishmen | ir criminals 
iffect the hist ? | Ltik ! yn} ol sted — ‘ ” Prin , <n 
the most significant 1s ( ! rational frainin boos A.B.A.J Jul IY 
Military Tribunal, wl s into ad 1 ground Mr. Justice Jackson’s statement indi 
ind establishes pl I s I ke t! ties In the th ut agreement wet 
Charter of the United Nations . , Statute of the side Ihe Russians and th French 
International Court of Jus t t Will yuSstly of cha Opiilon that the Anglo-Saxon 
rank. the new agree ma de rod ; 1 coope!l loaded in favor of delay is wel iS 
itive statesmanship yI ¢ Ss and jurists ol lefendants nd HIE és - 
the foun ercal Powers di ct nN I cl \m Tica CONS 71“ eo Hing = 
: J contributed its full sha lers ind opel innocent, The British and Ameri 
nindedness in arriving a , stressed that t re Of society 1s 
+} ' } ' 
Che agreement, as Mr. Justice Ro H. Jacksor hose eibagaresgma tetas 
oul Supreme Court puts it s not ol ipon t Pill went . a 
ciple of liabilitv for war < i Ss ol perses Lhe n ( iwsl! iVily 
tion, but also upon lual respon wocedures. M istl icksOn sO 
sibilitv for ie ocd kine ernationa the traditional con s of a fair hea 
peact The ! 4 ribul Dal yt ad 1 verdk ised O ( 
transitional orga i wea pus s ull hazards ’ unis 
vested bv the ig? ind duty , irastic pe 5 , , ~ 
trv and to punish . . a nteres s. With s 
of th Europe in ANIs ) s s viduals ond ithe , ’ 
vr as members ot o1 5 " nation ol SCS 
cts ich a defi , < ymnsideratlor 
| princip rf . ns und ra i Althoug | n nal M 
countabilits ol nad S y g | ins val i 
government or in a! : reaniza stablishing s s lik 
tions, *for offenses agains . ‘ s thus r the alizineg 
authoritatively recog nsive means iwains $s s s Cha 
are provided for ento ) , porated ¥ 
hitherto has n fl . system id Co s 






















































il > ik inde) ive symbols of the 
5 ri | ) i peace and 
) wo ( 
lhe Dann y] Peac 
IS ISSU¢ ) i Ss al CilnyY worked oul 
endin 1111S i ough the tul 
iCONndItIO! d yf ol our enemies 
lL ime ind Moo up I t ad quat expression 
) he pro ) t heartfelt grati 
) rw LIO!l th long weary 
irs Ol al tratio on. the tasks of 
rf de pe nal tragedies, are 
; end I is b ra ied ind berelt 
mn stil is possessed the faith 
renasé elf for peace whil 
irs 
Dh ipel lo ) l f the war 
the nature fu ents to which its 
it tel | J is the dev 
ion yu i ) 18) ) produced by 
! penius ¢ ind th skill ot pro 
ition n k United States 
ada, an (, Cont of the wa 
is unthinhk ivy Nation threatened 
Ss ynd Was the 
) 5 ) VAITISI Japan 
nd 1 oTO 
lo cari yut nd t principles em 
xdied 11 ( ited Nations, the Soviet 
lL mo Look i L1O 2 Our new 
wid-ord I SSR declared 
) mies ol Like 
) | m in which 
lap 5 I coun 
s of | \ . devastation ol 
| Lire hat the 
% th as possible 
So S Russia sen 
7101 I ) d the hea 
Jay il l 1 it to resto! 
) } £3 ] 
\ ) irs al 
Po s of the 
| nl Na S B I I bu i¢ 
good wi { ed Nations, the 
R } I ) mselves to ) 
istodians ol ; nd devotion to 
i ire as g Manku s thus 
) Th h y!] 
S ivaliaD 
ik ls o LOS ) 
Ss c ation OI 
» vencies Ol 8 


hediloria 


curity or chaos must be kept in the control of those who 
sincerely seck to maintain the rights of men and nations 
to live happily and shape their own institutions, to stee1 
their own course but not to rule or dominate or pros« 
lyte others. The answer will be either the mainstay ol 
peace or the means of more horrible surprise aggressions 

For the lawvers and peoples ol the United States, thr 
ending of the war brings no mood of exultation and 
xuberanc Ihe immediate tasks of restoring our coun 
try, its peoples, its enterprises, its institutions, and’ its 


lif 
way Ol lile, toa peacetinn basis, are too urgent and com 


It hardly 


that of the many harassing 


pelling, for relaxation or meré celebration. 
seems possible, as we write, 
things which wartime has brought many of the im 
mediately annoying have already been discarded and 
all or most of those which are deeply disturbing can be 
ended in an orderly fashion if our people wish and will 


it. The signals for America are “full speed ahead 


George Sutherland 
1S6- 194) 


\ttention is invited to the biographical study of the lite 
Kia] 


and judicial career of George Sutherland, President o 
\ssociation during World War |] 
Justice Harold M Stephe ns of the 


United States Circuit Court of Appe als for the District 


the American Bai 
written by Associat 
of Columbia, and read at the memorial services held 
in the United States Supreme Court Building, December 
18, 1944 


\ brief account of the action of the Bar of the 


here 


Supreme Court and of the session of the Court has 
tolore been published I he Jor RNAL has at last found 
it possible to publish in full in this issue Mr. Justice 
Stephens’ notable memorial address 


Vypical of Mi 


mind and his adherence to fundamental Constitutiona 


Justice Sutherland’s logical bent of 


doctrine, was his opinion in Patton vy. U. S., 281 1 S 
in which he removed a wide-spread doub 


76 RG IQQ 


on the part 


f lawyers and judges whether the right of 


trial by jury could Db waived in a criminal cas« H 
there reviewed the essential elements of trial by jury a 
it common law, and quoted with approval from M1 
Justice Grays ypinion in Capital Traction Co. v. He 


15-16 


imbedded in the 


holding that these common 
Constitution” and 


vevond the authority of the legislative department to 


destroy or abridge’, and Mr. Justice Sutherland added 
Any such attempt is vain and ineffectual, whatever 
form it may take He thus arrayed himself in defense 
of the right of trial by jury “as at common law” and 
is opinion in thesé and other cases entitled him to 


igh rank in the decisions which have preserved, in all 
the federal courts the function of the judge in declari: 
the law to ‘he jury without invading the jury’s province 


of deciding questions of fact 


September, 1945 © | 467 
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Civil Rights—Deportation of Alien 1 that organization. Another heat 
Communists is had. Hon. Charles B. Sears 
Bridges v. Wixon, 89 L.. ed. Adv. Op e Inspector designated to conduct 
1489; 65 Sup. Ct. Rep. 144 U.S earing and make a report, found 
Law Week 4554 No. 788, argues it the Communist Party of the 


\pril 2 and 3 decided June 18, 1945 United States was an organization o 
Harry Bridges is an alien who e1 e Character described in the statut 
tered this country from Australia i ult entering this coun 
1920 Deportation proceed ngs \ Bridges becanw ithliated with 
instituted against him o1 ie cha Maru Workers Industrial Union 
that he was a Communist or afhliatec ( la hat organization was al 
with the Communist Party of tl filiated with the Communist Party 
United States and that the party ad He recommended deportauion Lh 
vised and taught the overthrow by se was heard by the Board ol Im 
force of the Government yf ition Appea vho found that 
United States and caused printed Bridges had not been a member of o1 
matter to be circulated w ‘ch id thliated with either organization at 
vocated that course Unde the . time alter he entered the United 
statute then in force CONVICtIOI 5 s Phe Attorney General re 
quired prool that th ] dant 1 the decision Ol thie Board 
was at the time of ind mn I 1 an opinion in which 
member or afhliat ) Co nade findings in accordance wit 
munist Party Hon James M sc proposed by the inspector and 
Landis was appointed iS a specia dered Bridg Ss to be deported \ 
c\aminel ind reported hat the rant ol depo tation was issued 
evidence established tha Bridges ridges surrendered himself to 
was neither a member nor aff ite ol stody of i Wmbigration servi 
the Communist Party. That report i applied for a writ of habeas 
was sustained by the Secreta iS ) I District Court ) 


Labor N rirhern District t Calitornia 


: | cou! d nied 1 DCLELLO Arie 
Congress thereafter amended t tee 
, . inded Brid S$ to the custody ol 
statute so as to provide tor t o 
, : immigration ofhcials I Cu 
portation of any alien who was “at sii dara era Phe . 
i _ Court of A i med by 
the time of entering the United ee it $s armed by a 
} j key 


1 1 ica vol ind the case was taken 
States, or has been at any time there 
after” a member of or affiliated with I 


; ol . States by certiorari Phe Supreme 
an organization of the ¢ iracter al 


tributed to the Communist Party. A Court reversed the judgment 

second deportation proceeding was M Justice Doucias delivered 

initiated against Bridges rt pinion of the Cou Th 

amended statute on the ground that pinion traces the history of Bridges 

when admitted to the United States ; vilies iter his arrival in 

he had been a member of or affiliated ‘ited States from Australia, an 

it is stated that he soon _ beca 

* Assisted by James L. Homirt i ictive participant in union ac 
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Edgar Bronson Tolman’ 


IViILICS working da iCculdl ) 
Ihe benefit of longshoremen H 
| 


vas advanced from post to pos 


intul he 1 baal Pa rie Coas 


District President of Internationa! 


Longshoremen and Warchousemen 
{ nion ] 


1¢ charge that Bridg id beel 


it Opinion a 


oth “afhliated” with and a membei 


of the Communis Party l 
itutory definition of thliation 
Is considered and I) Justice 
DOUGLAS says on that branch of u 
isc, “OUr review OF tl ! yd con 
inces us that the nnd ) al 
hliation’ was based I Ae) pOS 
caning ol the t 
The charge OL ICiiiv ip 
Communist Party is next taken up 
The evidence is consid 1 and 
ror the ecxaminat CTSOI 
inde nvestigatlo I I 
imalyzed and it is point yu lat 
i¢ admission of « 
ng < ymisisted of s 
pectors iS ) I ) 
B dges no id SS ) | 
egulations above rel i to Th 
pinion points out tf I Boar 
t Immigration App 1 the At 
wrney General bo ded tha 
Statements i ( 
violation of Rul 
90.6 1 1} Boat 
is CIror O CONSI i 
is afhrmative, probat 
Ihe Attorney Genera 
the accused wai I MD eEctIo! 
to the admission of 
yt objecting thereto at the pr 
ninary hearing and 
yg tor its exclusion 
Ml Justice DOuGLA ects that 
ntentuon He points yu nat 
tion was mad in au me to the 
























nissibility of the evidens but it tion order should be sustained and 
s said that in an he funda the judgment below afhrmed 
ntal difficulty is i author It is also said that no novel ques 
‘dS in deportation ca he judg tion was presented by this case, and 
= it of the Attorney G ral and hat “Under our Constitution and 
he Attorney G ould not iws, Congress has its functions, the 
rlook the cha the ad \ttorney General his, and the courts 
ssibility of the ut the theirs in regard to the deportation of 
n* iminary hearin O state liens”. The Cuier Jusrice declares 
nts ol ONet Highl that the function of the Court is “a 
criminating § t used ery limited one He invokes the 
sainst him Bi tements ettled doctrine that “in reviewing 
» wer in nd w the tact findings of administrative 
ides n - . . ms a theers o1 agencies, courts are with 
lmiussibl ’ ol the yut authority to set aside their find 
iracter Ol I M ys if they are supported by 
i Justice Douci i eporta vidence,” and it is said that the 
mm is a p : 1O Court has not departed from that 
ous I oubted in reviewing deportation orders 
Meticulous cat CXCl vy habeas corpus and that “there is 
st he proe du a. Hn 0 occasion for its doing so now 
, prived : nO The Act is examined and quoted 
_ : , neth and it is said that Congress 
‘ On the — ; made no provision for direct o1 
. U i ral review of the action of the 
at ; cla | istrative officer, the Attorneys 
sane ' act General, but on the contrary Con 
O Nel : aS ‘ uinst ss | is mace the decision Ol the 
Bridges, since | , : \ttorney General final “as it may 
findings o mstitutionally do.” It its further 
; ae a declared that “Only in the exercis 
lable te r OF a of their authority to issu rits of 
pOTLAtiONn ) iS Corpus, May courts inquire 
2 her the Attorney General has 
Mr. Jus [ ered a exceeded his statutory authority o1 
mcurring o I ypenil d contrary to law or the Con 
iragl iph ) I Justi tion 
MURPHY sa Phe Cnier Jusrice points to the 
_ . ct iat the Attorney General with 
) ) ul lue authority appointed Honorable 
His cor : ; yws the ( irles B. Sears “an ex pe rienced 
quer nt pil Mi judge formerly of the Court of Ap 
ind presents s of New York,” to act as an in 
u therefron : or and hear evidence on the 
ien n ¢ : i s. It is said that the hearing 
pen ’ O1 ded over 1 period of nore in 
realou - 7 re nonths and stha both sides 
1OS l ) ) ully eard. Judge Sears finds 
1 tl aS > ) of the oreanis Ions I 
v1 tl I 1 Bridges was a member " 
ul nd d in and advocated the over 
The Cuter | of the government of ( 
senting opi I Mi Just United States by force; that thos« 
RosBEerRts and M e FRANK findings were not challenged, and 
FURTER join at Bridges was subject to de 
In | fs portation 
issent it is d I CHIFF USTICE § i iris 
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the and the 


long history of the controversy and 


voluminous evidence 
says “On this record we have only a 
single question to decide. Was there 
some evidence supporting the find 
ings of Judge Sears and the Attorney 
General that Bridges was a membe1 
Party? If 


have 


of the Communist there 


was, the nm, as we said, we have 


no further function to perform and 


the judgment must be affirmed.’ 


The case was argued by Mi: 
Richard Gladstein and Mr. Lee 
Pressman for Bridges and by Mr 
Solicitor General Fahy for Wixon 


Sherman Antitrust Act — Competi- 
tion — Monopolies 
U.S. Alkali Export Assn. v. U.S 
California FE xport Same 
LL. ed. Adv. Ops. 1077; 65 Sup. Ct 
Rep. 1120; U. S. Week 4440. 
Nos. 1016, 1017, argued May | and 
2, decided May 21, 1945) 

This 


United 


and 


Issn. \ sy 


Law 


suit was brought by the 
Court 

Alan 
York to restrain violation of Section 


Act. The 


and foreign 


States in the District 


r the Southern District of 


fo 


1 of the Sherman Antitrust 


defendants are domestic 


corporations, alleged to be engaged in 


a conspiracy to eliminate exports olf 


alkalies from the foreign market ol 


the conspiracy to the United States 
to restrict production of 


competition in and eliminate export 


»y domestic producers of alkalies 
the I 


of causti 


nited States, and to fix prices 


soda in the United States 


Defendants moved to 


dismiss the 


ymplaint on the ground that ex 


clusive jurisdiction of the matters 
charged in the complaint is vested 
in the first instance, in the Federal! 
Trade Commission unde1 1, 2. and 
5 of the Webb-Pomerence Act The 
istrict court denied the motion. I 


Supreme Court granted certiorat 


review the order of the district court 


n refusing to dismiss the cas¢ 


Defendants did not question the 


district court's ruling that the com 


| yns of the 


, 1 a 
piaint alleges vioiall 


Sher 


man Act and that the defendants 
were not within any immunity s 


ired by the 


W ebb-Pomerene Act 
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Re Ce 0T 





) 
Revi “uo 


sole contention 




























































lhe 
the Webb-Pomerene Act 


man Act cases until the 


had made its investigat! 


ymmendations and the 


Associations had _ failed 


findings 


Attor: 


referred Its 
nendations to the 

Ihe judgment ol 
court was afhrmed Phi 
is delivered 


the Court 


JUSTICE 


I 


Webb-Pomerene Act on 
inder the Sherman Act 


1 
particuital 


amined, with | 


the ascertainment | 


(Clongress is to thre mM 


] +} 


LNVOLVE ne propriety ) 


| 
by the district court, o 

isdiction, and an asserte¢ 
tween its purisdiction an 


wency of Coneress said 


} 
trust laws in the circumst 
present cast 
1 lhe COnScCcatue wCcsS ) 
review the action ol ec « 


im sucl 


1cAaSCS IS WOCIGHEC il) 

JUSTICE says 

San appropriate on ) 
rl I 


the district « mirt Sorder Db 


and we pass to the cons 


1@ merits.” 


After consideratior 
int legislation 
SANS the violations 
not violations of t 
Act but of the Sherman A 
the latter which p vides 
be brought by the l 
The legislative histor 
is further taken up with 
iscertaining whether 
] 


trict courts and tlre ) 


viven concurrent 


ol concurrent yjurisdict 
not assume that there ) 
unseemly conflict betwe 
mission and the Departn 
tice. Congress has found 1 


view prescribed by that \ 


district courts of jurisdictis 


with them, and the Com 


I he SCOT" ind purpe 
i I 


} 


said “The questions nov 


} 


is said, “But even if th . 


with the duty of enforcing 





( Rep. 1475; U.S. La 


Decisions 


0 niorce thre provisions OF tive 


( 1) \ct 


vhich we hav 


lhe final conclusion olf the Court 


is stated by the CHret 
Ows We 


conclude that Line 


rs conferred by § 5 of the Webb 


Pomerene \ct do not preclude the 
vlore the Commission — has 


Mir. Justice ROBERTS concurs 11 


. | 

cise of juridiction to review the 

ition of the district court but dis 
, 

ts from the decision that the dis 

court had power to hear th 

ise in the absence of an investiga 


| } 


ind recommenda the 


ation Dy 
Trade Commission 

Ihe case was argued by Mr. Wn 
Dwight Whitney for U.S. Alkali I 
.ssociation and by Mr. Wende 


sxeree for the United States 


Federal Communications Act—Rela- 
tive Jurisdiction of Administrative 
Agencies and the Courts for Judicial 
Review of Administrative Orders 
WOT, Ir \ Joh? 
89 L. ed. Adv Ops 1397 65 Sup 


Week 4568 


} j Vialion 


sociation olf Nebraska 


Station WOW The Society leased 


station for fifteen vears to Radi 


Station Wow Inc a Nebraska cor 


ration formed to op rate th Stu 
lessee Afte: Soo! ma 

SSee had yorntly ipplied ) ! 

al Communications Commis 

or consent to transter th Sta 


) ) he Sor \ hied 11S suit 
Nebraska Sta (0 to hay 

ind the iSsig! I »| } 

se set aside for fraud. Whil Lnis 

is pending the Federal Com 

itions Comn LISS101 NSE! d 
nment or the ns ind 

s insfel 1 bot! e st ) 


JUSTICE as 


t ited States was authorized to bring 


uit, and that the Commission's 


inion in respect of the Court's 





ered that the Federal 


ons Commission had n jurisd 
ion over the subject y 
iclion except to au no ) lisa 
prove the assignment o 

ind until aiter tu il ) ») 


showing, the Commiss 


ised that jurisdiction 


pro il the ranste 
Ihe tal cour tO 
iad been no traud 1S ssed 
e sult 
Phe Supreme Cou \ isk 
{ judges dissenting ini 
ered judgment lO} i il O 
ym and directed ha ina 
cens bye scl asic ind | ) lia 
yosition ol th pa Ics »? 
is nearly ats Poss! )| | 1d 
further ord i! 
) i¢ yperatl mn I 1) 
scr ind tha 
yperating expenses Db | 
Sor cLy 
Lhe Soct \ ) i 
isscl ed ld ) 
ymunications Com: m an 
federal court ( s 
ver the subject matt 
) he ring was dl 
ition of its former d a 
ne Court of Nebras 
ltect ot our torme ) ! is to 
ite th Cas oO 
! to order th ) 
\ »1ts former § 
f the federal license b 
yn solely fo ie | I ( n 
ions Commissior () 
pinion should b 
Certiorari to Ss Co 
1! Nebrask isa ) ( 
mn hethe: ! } s 
il one and 
estions raised ) 
warl al Pp ip 
( rd ind 
Pp } C.our N 
sed 
Lhe opin 1 ) ( 
! »\ Mh | ‘ I KI 
d it is expla d 
) d ind lll 1 
ms 10" reter! ) 
} i! } 














ed the dom: 
mmmunicatlons 


Dealing with 
ice ol 
restions of conf 
Mii ] 


s “Since 


the Su} 


I 
sing 
its 
na 


} } 1; } 
crait judicial 


marked cl 


4in of kederal 
Commission 
the fundamental! at 
reme Court toward 
lict like the one hers 
Sti kK RANKFURTER 
establi nent, it has 
lara¢ stic of the 
SVS ) ) pe 
ntil a ym has 
Nn ) ol firs 
yi situ 
re | departure 
! inality to 
juris and 


salad lal this es adds d 
r h n th ot this 
uurt is invoke the cde 
sion ol a State oul 
It is pointed o ote i 
mnflict between s ot two 
flerent vo rm nts irises and 
iat Coneress has » the Su 
reme Court por ) vene 1n 
ite tigation ony t] h oh 
court ot a Sta ha de 
sion in the su ) rad is 
ndered a final jud 
This requireme! yr hina judg 
nent before tl ) itervene 
s declared to b echni 
ility but to be nt { O 
n the smooth work ir federal 
SI n 
Having thus oh 
he requiremen lecision in 
tate tribunals befo e federa 
ourt undertakes it is cde 
clared that “api i has ; 
venumbral area,” a } neans 
of determining en tigation is 
oncluded so final TT 
therefore revit ' eec , his 
ise because the N l Supreme 
ourt not o1 | mste ot 
rop but 11SO ad in i 
uunting ol pl hits ym 
idio property ( S Nn 
> SUpDpor;Trt ) in 
minting as i al ‘ 
Vv i consid l ie 
la the rationa s cases IS 
la 1 judgmen I ! 
t de ry ti p | pert S 
ible and is l 1 dis 
ssOt i d ) ni 


Review 





Dh 


ypinion then passes to the ascertain 


ing is decreed in the same order. 


ment of what federal questions ar 


here involved. Those questions are 


considered, the state questions ar 


separated from the federal questions 
the respective power of the state and 
1 the federal agencies and the fed 
ral court are examined, and Mi 
ustice FRANKFURTER says, ““We think 
that state power is amply respected 
if it is qualified merely to the extent 
of requiring it to withhold execu 


ion of that portion of its decree re 


juiring retransfer of the physical 


properties until steps are ordered to 
be taken, with all 
} 


to enable the Commission 


deliberate speed 


deal 


ith new applications in connection 


to 


with the station. Of course, the ques 


tion of fraud adjudicated by the 
state court will no longer be open 
insolar as it bears upon the relia 
bility as licensee of any of the pa 
Ics Phe cause was remanded fo 


further proceedings in conformity 
ith this opinion 
Mr. Justice 
ie result. 
Mr 


opinion that the judgment should be 


DOUGLAS concurs In 


Justice Roperts is of the 
ifirmed 

Mr. Justice BLAcK took no part 
n the consideration of this cas 


Mi 


s¢ nting opinion. T he basis of his dis 


Justice JACKSON filed a dis 
sent is the possibility of conflict be 
veen the judgment rendered by the 
tate court of Nebraska and the Fed 


ral Communications Commission 
He points out that the conflict can 
mnly occur if the Federal Communi 


cations Commission should hold that 
the federal public interest requires 
he radio station to be “kept in the 
hands of those who are adjudged to 
ve guilty of fraud, and that the pub 


lic interest cannot be served by thos« 


o have been adjudged to have 
ween victims of that fraud although 
hev had operated the station for 


iny vears with success and without 
iny question as to the public 
iat * 
M1 Justice ] Ac KSON thinks that 
onflict is not likely to arise, bu 
it if at did the judgment of 
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Nebraska court would still be good; 
that it has the power to compel resti 
tution of property obtained from its 
operation in violation of its laws, and 
that the state has power “to strip the 
wrongdoers of every fruit of the 
wrong including the value of the fed 
itself 


eral license even if the license 


cannot be obtained”, and for thos« 
reasons he would affirm the judgment 
of the Nebraska court and “‘leave th« 
problem of conflict to be dealt with 


when and if it arises.” 
Che case was argued by Mr. James 

Lawrence Fly for WOW 

Mi W. 


Inc., et al 


and by Don Stewart for 


Johnson. 


Fair Labor Standards Act—Defini- 
tion of ““‘Work"’ 


Jewell Ridge Coal Corporation \ 


Local No. 6167, 89 L. ed. Adv. Ops 
1543; 65 Sup. Cr. Rep. 1550; U.S 
Law Week 4389. (No. 721, argued 
March 9, decided May 7, 1945. Re 
hearing denied June 11, 1945). 


his Cast involves the applica 
tion by two bituminous coal mincs 
of the principles declared in_ the 


Tennessee Coal Company case. (30 
4.B.A.]. 123, 290) 

Phere is debate between tiv 
members of the Court as to whethe 


the factual differences in the two 


cases require a different result’ o1 


whether the Court must follow its 
earlier adjudication in the Ten 
nessee case, where it was held that 
the underground travel there in 
volved — constituted “work’ com 


pensable under the Fair Labor Stand 
Act. 


his was a declaratory judgment 


ards 


action brought by the employer col 


poration against the mine workers 


organization and others, for a declara 


tion that the employees had been 


properly compensated and were not 
entitled additional for 


1oO payment 


underground travel between th 
portal and the face of the work and 
for a declaration as to what amount, 
if any, was due and unpaid to th 
employee 


\fter hearing evidence and argu 































































ment, the district court conclu 


that the employer had cor 


pute dsthe 


ind that they were not entitled 


om pe nsation for underground tu 


lrom the portal of the mine to 
lace olf the work ind back to 


} 


portal. The district 


judgment against the plaintiffs 
it should be noted that the judgm 


ot the district court 


entered before the acc! 
Supreme Court in_ the Ten 


Coal case 
The Circuit ( 


ourt ol Appeals 


that the 


then explicit terms 


In support I this ! SIS 


been represented throughout 


and that for many vears. rates 

been fixed as a result of the barga 

reached by the repre 
| 


union ind by tI mat ment 
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Tennessee Coal cas col 


amounts due to mine 
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iit 
not be distinguished from this case 
ind accordingly reversed the jude 
ment 

The Supreme Court took the case 
on certiorari and affirmed the dee 
sion of the Circuit Court ei Appeals 

The opinion of the Cou 1s 
delivered by Mr. Just \IURPHY 

On the authority of the Te? 
we Coal case, and because of agre 
ment with the Circuit Court of 
Appeals in this case he holds that 
workmen in this mine a ntitles 
to the compensation claim dl 

The final conclusion reached by 
Mr. Justice Murruy is stated as fo 
lows Wi are here ck iling sole 
with a set of facts that eaves m 
reasonable doubt that underground 
travel in petitioner's two bituminous 
coal mines partakes ol | ery 
essence ol work 

Mr. Justice JACKSON de 
dissenting opinion it hich 
Cuter Justice, Mr. Just ROBERTS 
ind Mr. Justice FRANKFURTER joined 

The grounds of 11 LISS i 
that the decision either i lid 
ollective bargaining ’ 
which govern the matt ) onores 


shown that these C'S 
been operated by labo rganiZza 
tions; that these organizations 


authorized bargaining representative 


hich the underground 


estion was excluded trom the work 


| which payinent was 


iid And it is said that “now at 


first demand olf employees th 


yurt throws these agreements ove) 


woard, even intimating that to ob 


bargained long 


1igTreements 


re enactment of the Fair Labo 
Standards Act, would be ‘legalizing 
i circumvention of the = statuto 


lemme 


The dissenting opinion declines 


» accept the claimed parallelism 


the Tennessee Coal case with th 


stant Case and points out what the 


issenting justices consider to be im 


tant factual and legal differences 
() these points evidence Is €X 
sively reviewed 


In the closing paragraphs of 
enting opinion M 
ON sSavs "We 


Justice JACK 


innot shut our eves 
decision 


organized 


» the consequcnce ol this 


ch ts to impair for all 
credit ot collective bargain 


ir 


wor tne 


r} 


1 
tric on [ 


means left by wht 


re could me i | 


reliable settlement 
marginal ques 1Ons concernin 
urs Of work or compensation,” and 
¢ doubt Is expressed whethe: On 
in the long line of criticized 
which the Court has 
ac t more extrenn exertion ’ 
mower or one so it ( supported Ol 
x plained by either the statute or th 
rd in the case 


\ petition tor rehe 


ippropriat to disclose “th 


ted grounds” on which he con 
rred in the denia ot tive rehearing 
H clares that the unusual fea 
ff the petition for hearing 1s i 
. ‘ +} ( ; ’ 
suggests to th ) t questio 
qualification ) me of tl 
s S ) ike art | SLO 
L1LIS¢ On 1 Questior I 
: 
iSIS rT ! disqi alifiication rf 
Jus ~~ the Supreme Court, M 
] s | ACKSON SAVS it no Sta ite 
} tow 1; f ' nd 
SCI es rol ( squaiincat mn ind 
it the Co t itsell sn inde! 
iken to ron gat in nitor 
ictl n the subject. It ts re 
sa 1 i i ears iiIWaAaVS 


travel in 


illowed and 



















































have been considered it it os 
responsibility ot each J Ustice 
determine for himself t propriet 
ot withdrawing in any ular ci 
Cumstances For thes sons M 
Justice JACKSON coné irs in the den 
of the petition ior rel rin NI 
Justice FRANKFURTER also concurs 


Statement 


tam A. Stuart for ] 
Corporation in 


Harris tor Loca No 


Standards 
plicability to Employees 
Activities Relating to the Mainte- 
nance and Operation of a Building 


Bore 89 L. ed. Adv 


Act—Ap- 
Engaged in 


Fair Labor 


B len Co. v. 


Ops. 1240; 65 Sup. ( é 
{ S. Law Week 449 No. 688 
irgued \pril 6, decid | 
1Q4r 

I his CAS ma i ] is 
leal with the ippli illo ot the Fai 
Labo Standards \ » em] ) S 
neaged in tiv mal nan in 
yperation of a buildit Bo Cases 

il with a sligh f situa 
ion from that cons 
} sc} 7477 CAS { 5 
nat case it was fh l \ i] 
plies to building emplo AlN’ 
la warehous il 
| goods io! int 

ere physically prod | 

B cl ( ( ‘ 
yperators and nig 
24-story ofhce bul I s 
necss district ot N \ x. re 
Iso held Lo 
Visions I ne } i i Ss 
rds Act 

Lhe uLdiIng 
mw dl ind pm | 

New Jers 

ved in il k 












handle, pro ron any 


( manner work I i coods in 


building 


lhe Borden Con is manu 
M uring pla ind s in the 
I ited States na ¢ 1 and its 
M miucts are sold 1 volume 
vughout this and countries 
se estabdiisnim s rdmiuitted!s 
Ml vay doin the Pp 1 1 ) voods 
\\ mterstate comumn 1 he spact 
upled in} the N \ b building 
question ts devot the super 
sion, management mtrol ol 
e entire Borden « 1S but no 
inufacturing is do ( Ihe 
anulacturing pro howevel 
Ap- e controlled and ordinatec DD 
i in le Corporal ofthe ylovees 
me- Dhis sui is bi wainst thr 
o Borden Compa! Wel wel 
: LIne compecnsal ) quidatec 
iamages plus reason ittorneys 
OO ces unde) the autho \ ff the Fan 
Labor Standards A | distri 
yurt denied reliel I that un 
ler the rule of tl } } im Cast 
he porters, elevato ) rs and 
night watchmen employed in that 
yuilding wel not ed to the 
venehit ol Fair | Standards 
la \ct Th Second ( Court ol 
\pp als reversed nt. Cea 
| Ora \ i i ) 5 I he 
i porta ol t id the ip 
nication | A ao 
ine and ] I i that 
yur is athrmed 
Mi Justi NM } red 
PInNIO! ) th ( | ) oO 
pomnts i 5 tl 7 ! 
ot the Act ) ) CTisa 1 
Tus be pal ) ) cl! 
Va ed It) ¢ I l pp du 
mm ot goods to { 
\s to ) nt 
Te | ) tf go 
pit ) 
A ] uC ) ) ( 
: PPO S 5 tion 
; wovides irposes oO 
i» \ d ned 
) e beel ' rod 
ion ol good 
ipal ) ) 
nereot na ‘ 








Mr. Justice Mureny accordingly 


states the problem as the determina 


tion “whether the respondent main 


i 


enance employees are engaged in a 


process or occupation necessary to 


e production of goods for com 


nerce $0 as to come within the ambit 


ot Section 7 (a) 
air 


zed and other pertinent decisions are 


Airschbaum case is summa 


cited and Mr. Justice MURPHY says 


or statutory 


( 


| 


the only distinction between this 


ind the Kirschbaum case lies in the 
act that here the employees work in 
building where production olf goods 

administered, managed and con 
olled rather than carried on physi 
held, 


is distinction is without economic 


that it 


ally It was howevel that 


significance and 
annot form the basis for concluding 


hat the respondent employees are 


ngaged in occupations unnecessary 
tothe production ol goods for 
ommerce 

I he Opinion discusses th cco 


nomic point of view and reaches the 


( 


standpoint, therefore 


miclusion that 


“From a productive 
petilionel § €X 
and administrative 


utive ofhcers 


nplovees working in the central ol 


hice building are actually engaged in 


production of goods tor com 


necrce 


just as much as are those who 


wess and work on the tangible 

ywoducts in the various manufactur 
ne plants 

Summarizing the relation of this 

to the Airs hibaum cast Mr. Jus 

\MIurpny says that there is noth 

ng in the interpretative principles 

laid down in the Aurschbaum case 

' h constitutes any basis for hold 


hat the respondent employces 


not necessary to petitioner's 


rod 


xduction, and in closing it is said 


il the othce Is 


( ompany s 


effort 


‘part ol 


, 
integrated for the produc 


| goods 


Justice FRANKFURTER con 


irred in the result 
delivered a 


Jus 


dive rgyence 


CHIEF JustTict 
in which Mr 


Roserts joined. The 


4 Opinion 


iews is manifested by the open 


in whi it 


No doubt 


sentences ol the dissent 


CHIFF JUSTICE says 
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there are philosophers who would ai 
gue, what is implicit in the decision 
now rendered, that in a complex 
modern society there is such interde 
pendence of its members that the ac 
tivities of most of them are necessary 
But 


I think that Congress did not mak 


to the activities of most others 


that philosophy the basis of the cov 


erage ol the Fair Labor Standards 


Act.” 


I he 
Standards 


language ol the Fair Labor 
Act is examined. The stat 


utory definition therein contained 


ol the word “production” is noted, 
and the emphasis laid upon partici 
pation in the process of occupation 


necessary to production is empha 


sized. The Airschbaum case is exam 


ined and it is declared that “nothing 


then decided or said seems to me to 


justily our saving that the elevator 


men and other maintenance em 


ployees in an ofhce building, in which 
no manulacturing is done, either par 


ticipate Im or are necessary to the 


manufacturing process, because ten 
ants ol its building are executive o1 
administrative officers of a company 
does else 


which manufacturing 


where.” Emphasis is laid upon the 
proposition that the occupation must 
be necessary to the “physical process 
the Cuirr Jus 


of production”, and 


“The 


PICK Says, manulacturing pro 
cess could proceed without many 
activities which are necessary or con 


venient to the executive ofhcers of a 


manufacturing company but which 


immediate 


do not in any direct o1 

manner contribute to the manulac 
turing process In further illus 
tration of this point of view the 
CHier fusticr says, “The services 
rendered in this case would seem to 
be no more related, and no more ne« 


cessary to the processes ol pr duction 


than the services of the cook who pre 


pares the meals of the president ol 
the company or the chaufleur who 
drives him to his office ] would 


reverse the judgment 

10 East 40th Street Bldg. 
89 L. ed. Adv Ops. 
Sup. Ct. Rep. 1227; U.S. 1 


Callus et 
1244; 65 
Week 


} 
at, 


aw 


1516. (No. 820, argued April 6, de 
cided June 11, 1945) 

Like the Borden case. it involves 
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he question whether or not mau 
Penance employees ola vb d ng al 
engaged in commerce or in the pro 
duction of goods for commerce wit! 


in the meaning of the Fair Labo 


Standards Act Employees of th 
suilding in question wel ievatol 
starticrs ma operators vindo 
cleaners, watchmen and th lik 


Phey brought this suit under lo (b 


olf the Fair Labor Standards Act to 


claims tot overtinn paymen 


which they are entitled if their o 
Cupations be deemed to b neces 
sary for the production ol goods fol 
commerce.” The District Court dis 


missed the suit. Phe Circuit Court o 
\ppeals reversed. Certiorari iS 
lowed, and the decision olf the Ci 


cuit Court of \ppeals was reversed 


Lh opinion ol the Court was ce 
livered by Mr. Justice FRANKFURTE! 
The tacts stated in the opinion ma 
be briefly summarized as tollows 


Phe building in question is a 48 
story New York othce building I he 
ofhces are leased to more than a hun 
dred tenants pursuing a great variet 
ol enterprises, including KECULLVE 
and sales ofhces of manulacturi 
and mining concerns, sales agencies 
engineering and construction firms 
ulvertising and publicity offices, law 
firms, investment and credit associa 
tions, and the United States | ploy 
ment Service The buildine is d 
voted exclusively to offices anc 
manulacturing is carried on wit 

I he plaintiffs were maintenanc 
employees of the 
consideration of the record ane 
contention of the parties Mr. Justi 
FRANKFURTER COmpares certain f 
tures of this case with the Bord 


An othe yuildin 


(Aan and Says 


clusively devoted to 1 purpose ol 
housing all the usual mis lany o 
othces has many diflerences in 
practical affairs of lite trom a manu 
facturing building, or the oth ruil 
ing ot a manutacturel \nd ed 


ferences are too important 


setting of the Fair Labor Standards 


Act not to be recog! 
courts 

Continuing the examination ) 
thre differences between this Cas i! 
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Airschbaum case, he declares that 


necessity of drawing lines cannot 
est iped ind when the lines have 
o be drawn they are bound to ap 
pear arbitrary His conclusion 1s 
it the drawing of accurate lines ex 
ides this case from the reasoning 
he Airschbaum case and compels 
different conclusion trom that 
whed in the Borden case. 
Lhe CHikF JUSTICE says “Lhe 
iews I expressed in my dissent in 
No. 688, Borden Company v. Bo 
would, if accepted, control the 
lecision in this case As those views 


ive been rejected by the Court, I 


join in the Court’s opinion in this 


Nii Justice Murpuy delivered a 
ssenting opinion, in which Mr. Jus 
Bieack, Mr. Justice Rrrp, and 
Mir. Justice RUTLEDGE joined 


ln the final paragraph of the dis 


sent its basis is clearly expressed as 
When Congress said that 
prloyees necessary to the produc 
yn’ of goods tor commerce were to 


v included within the Act, it meant 


st that, without limitation to thos« 
o were necessary only to the physi 
manufacturing aspects ol produc 
tion. Under such circumstances it is 
muir auty to recognize cconomic rr 


in interpreting and applying th 
indate olf the peopl 

i 
Case No. 688 was argued by Mi 


John \. Kelly for Borden Co. and 
Mr. A. H. Frisch for Burke, Cross 


Case No. 802 was argued by Mi 
Joseph M. Proskauer tor 40th Street 
Building, by Mr. Monroe Goldwate 

Callus, Said, and Saggese, et al 
ind by Miss Bessie M irgolin for | 
Metcalfe Walling 
the Wage and Hour Division, United 
Labor, in Nos 


688 and 802, as amicus curiae, by 


\dministrator ol 


States Department o 


ial leave of Court 


Railroads—Regulation of Interstate 
and Intrastate Passenger Rates of 
Fare—Power of Interstate Com- 
merce Commission to Fix Intrastate 
Rates 

North CGarolina et a \ United 


Siates, etal... 89 1 i \ () } OR 
Sup. Ct. Rep. 1200; U.S. 1 \\ 
1599 (Nos. 560. 56] i ied A 
> and 24. decided June | 1Y 


In this case, and 
case, Alabama v. Unit 
974 and 592, the Supreme Court cor 
siders an order of the Interstate Co 
merce Commission authorizing c 
tain rail carriers to charge a rate 
2 cents per passenger mule lor coa 
travel in intra-state commerce, no 
withstanding that the state commis 
sion had prescribed a maximum rat 
of 1.65 cents per passenger mi! 


The Interstate Commerce Co 


mission acted in the exercise of pow: 
conferred by § 13 (4) of the Inter 
state Commerce Act which empowers 
it to prescribe intra-stat railroad 
rates, after full hearing, if it finds 
that the state prescribed rates cause: 
1) undue or unreasonable advan 


Lage preterence ol prejudice, as be 


1 persons y localitKh’s In intYVa 
ite COMMMCTC 1 and 
+} 1} , 
terstale COLMMMICTCE ) { OLne 
j | 
hand: or (2) und asonable o1 
unjust discrimination against intel 


_ thre 
state commerce. In both cases, three 


judge federal district courts sustained 


the federal agency's orde But on 
Ippe al, the judgments ! ersed 
by the Supreme Court Mr. | ce 
BLACK delivered t 
Court 

On the question of prejudic 
uvalnsl interstat passengers thie 
Commission, noting t intel 
state rate was 2.2 cents per passenge! 


mile against an intra-state rate Ol 


1.605 cents pe! MALi¢ concluded that 
the latte. Was ull | judicial 
iwalnst interstate passe! It took 
the position that the Leder: law 


quires unilormity of rates, intersta 


and intra-Sstat This ynstruction 
the Supreme Court re] is contrary 
o the words of the Act, ynsisten 
vith its legislative s i 


rary to the ruling u 
ase, 254 U. S. 342 vhich was the 
yractical basis for the ictment ol 


the Act 


Dealing with the yn of « 
rimination against I rstal con 
nerce, the Court ) t e Cor 












Sa! 









on 





ssion conciuded 


i intra-State 
ifiic was not contributing tuts tan 
ire of revenue required to enable 

railroads t rel ulequat 
ethcient transporta m servic 


ile this conclusion would, if based 


findings supporte evidence 
the to validate ordet tha 
yuumt concludes t he findings 
re inadequate therefor Indeed 

Court observes tha e evidenc: 
is sufhcient “‘to sho it the Com 
isslon might have yund had it 
ade any findings on t subject a 

that a 1.65 cen for these 
yur North Carolina railroads would 
ive been a lair coa sengcr con 


ibution to revel quired to 
nable them to opera profitably 


nd efhciently” 


Mr. Justice Rrep delivered a dis 
nting opinion in No 60 and 561, 
which the Cuter Justice, Mr. Jus 

ice Rosperts and Mr. Justice FRANK 
RTER yoined 

ferred to as tl lor then 
lissent in Nos. 574 and 592 also 

I he Cases 1ed b M 

tk. C. Hillver and Mr. J. C. B. Ehring 
ius for North Carolit tal. and by 
Mr. J. Stanley Payr for Interstate 
(commerce Commission, and by Mi 
Charles Clark for Abe ind Rock 
fish R. R. Co. et a No. 560: cas 
submitted by Mr. R rd H. Field 
Mr. David F. Cave I M Ma 
olm D. Miller for D n No. 56 


Price Administration—Ceiling Price 
—Construction of Regulations 
Bowles, Administra Vv. Semi 


Sand ( 89 L. ed. Adv 


nole Rock 
Ops. 1186; sup ( R 1215; | S 
Law Week 4459 N 914, argued 
April 26 and 1 June 4 
1945). 

Ihe vendor, Sen le Rock and 
Sand Co., contract in October, 
1941, to furnish tl Seaboard Rail 


vay crushed stone emand at 60 


cents per ton, to be delivered when 
alled fol by seaboard ind this stone 


Mar« h, 


minole con 


| 


was actually delivered in 
1942. In January, 19 S 


tracted to sell ike ed stone 





i government contractor at $1.50 a 
ton, deliverable when needed, and 
ictually delivered, in part, in Janu 
iry. [he next deliveries under the lat 
ter contract occurred in August, 1942. 

Che question for decision is 
vhether the 60 cents per ton rate 
or the 91.50 rate constitutes the ceil 
ing price under the OPA regulations, 
Lhey provide, § 1499.153 (a) that 
the ceiling price shall be “the high- 


est price charged . . . during March, 


12,” tor the article in question. Sec 
tion 1499.165 (a) (2) goes on to de- 
fine “highest price charged during 
March, 1942,” to mean “(i) ‘The 
highest price which the seller charged 
toa purchase) ol the same class lon 
delivery ol the article or material 
during March, 1942.” ‘Lhe defini 
tion in (il) and (ili) covers contin 
gencies not covered by (1), but since 
the Court holds (i) applicable the 
others may be presently disregarded 

lhe Administrator argued that 
since there was an actual delivery in 
March, 1942, the case falls within (i) 
in determining the ceiling price. 
Seminole argued that there must be 
both a charge and a delivery in 
March, 1942, to fix the ceiling ac 
cording to (i). 

The District Court and the Cn 
cuit Court of Appeals held tor Semi 
nole. On certiorari the judgment 
was reversed by the Supreme Court 
Mr. Justice Murpny delivered the 
opinion of the Court. He points out 
that the phrase “highest price charged 
during March, 1942” might be con 
strued to mean only actual charges 
w sales in March, regardless of de 
livery dates, or it might refer only 
to charges made for actual delivery 


in March. 


rule (i) adopts the highest price 


gut the opinion adds: 


which the seller ‘charged ; for 
delivery’ of an article during March, 
1942 l 


ing the rule into operation is thus 


1c essential element bring 


the fact of delivery during March 
If delivery occurs during that period 
the highest price charged for such 
delivery becomes the ceiling price. 

. We can only conclude, therefore, 


that for purposes of rule (i) the high 
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est price charged for an article d 
livered during March, 1942, is the 
seller's ceiling price regardless of 
the time when the sale or charge was 
made.” 

The opinion emphasizes the con 
trolling weight to be given to the ad 
ministrative construction of the regu 
lations, as distinguished irom the 
legality of the result reached by 
the agency. 

Mr. Justice Ropers agreed with 
the Circuit Court of Appeals. 

Phe case was argued by Mr. 
Henry M. Hart, Jr. lor Bowles pro 
Robert H 


Anderson tor Seminole Co. 


hac vice, and by Mi 


Public Utilities—Rate Regulation— 
Jurisdiction of Interstate Commerce 
Commission over Bus Lines Operat- 
ing Between Points in Virginia and 
Points in the District of Columbia 
United States et al. v. Capital Tran 
st Co., et al., 89 L. ed. Adv Ops 
1175; 65 Sup. Ct. Rep. 1176; U.S 
Law Week 4449. (No. 663, argued 
\pril 3, decided May 28, 1945) 

The Interstate Commerce Com 
mission, on request of the Secretaries 
of War and of the Navy, investi 
gated the reasonableness of fares ol 
lour carriers transporting  passen 
vers by bus between points in the 
District of Columbia and nearby 
points in Virginia, where large mili 
tary and naval offices and install 
ments employ more than 40,000 gov 
ernment workers. The fares wert 
not identical on the four lines, but 
the several lines performed substan 
tially the same transportation. “The 
Commission, after hearing, revised 
the rate structures and ordered the 
institution of certain transfer privi 
leges. 
A three judge court set aside the 
order for lack of jurisdiction and 
failure of the Commission to mak« 
adequate findings. On appeal the 
Supreme Court reversed the judg 
ment. Mr. Justice BLack delivered 
the opinion of the Court. 

Jurisdiction to regulate the trans 
portation is sustained under § 250 
(b) of the Motor Carrier Act. While 
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he Commission's jurisdiction do 
not extend to transportatio1 ) 
vithin a municipalit yr betwee 
Contiguous HUMIC Tpalicie Oo WILNnII 
t zone adjacent to and commercia 


1 part of any such municipality oO} 


municipalities the Cour 
pha izes that the \ct conters juri 


diction with respe 


Lo | 
4ONICS Wricr suc! ppp iLIOl 
mecessary lo carry ¢ ¢ hatiot} 
ransportation POlics declare | 1) 
he Act Ihe declara n of po 
contains a clause embrace the d 


clopment coordination and pre 


] ‘ ‘ . 
ition of a national transportatiol 


i 

system “to meet the need of the 
national defense’. On the finding 
jurisdiction is sustained us eA 
b), taken in conjunction th t 
declaration of policy 

Jurisdiction to pres . ) 
flares and to require 
transicrs aS a mcan ) il 
same is founded o1 f i 
ol the \ct 

Mii Justice ROBERTS 
opinion that the Commiussio idl 


jurisdiction of the fares in question 
lor the reasons set forth the onin 
ions below, 55 F. Supp ' “4 
F. Supp. 670 


Mr. Justice Rerp an Ir. | 


DOUGLAS diss nted from he second 


part of the opinion, 1. « portiol 
dealing with joint fares 

The Casc Was ATYUCU D M Pa 
\. Freund for the United Stat 
Mr. Daniel W. Knowlton for hl 
state Commerce Commission, by M 
Robert I Quirk for Alexander Ba 
croft & Washington Transit Co. et 
al., and by Mr. Henry E. Ketne 
State Corporation Commission of 


State of Virginia 


Railway Labor Act of 1934—Final- 
ity of Award by National Railroad 
Adjustment Board 


Elgin, Joliet and Eastern R ( 
Burle et a &9 | d Adv. Ops 
] 28 65 sup Cit Rep Z8Zz | Ss 


Law Week 4482 No. 160 iroued 
November 15. 1944. decided ] 
1945) 


The railroad took o Swit 7 








On certiorari, the 


gs to determi inlor 





an industrial! plant al whether the employees nad legal 
which had thers iuthorized the union to represe 
lore been performed by the indus them in such a manner as to bin 
occurred the indus them to the terms of the settlemer 
Brotherhood of which was the basis for denial of th 
and a dispute um lor moneys penatht 
Larting tin pro lamave 
Dargai I) Justice Ir KI bE} 
made between cd a dissenting op min whi 
rhood, governed the Crier Justice, M Justice Ros 
orking in ul rrktsS and Mr. Justice ] ACI joined 
with oe ‘ p ne. Cate Wat ge pripigis 
hie: iadliaaaieane R. Conaghan for Elgin, Joliet and 
Eastern Railway and M lo H 
ee ae Cately for Burley et a 
) ned, but! 
crt (id I 
Ino rT 
mt. TI State Regulation of Qualifications of 
cm ploye here Union Agent and of Activities of 
! € tor certa Labor Union—Relation to National 
req ulrce Labor Relations Act 


\ mad 9 
) | ) 
| ques I ) 
is the i | ) | 
Cy ititi 1D il ) r 
n applica i ng 
judgment fo ; 
l ythict 
rc ull ( ru fe 
‘ 
4 iillitiv cvulad ) ‘ 


i ft 4 
s constitul 
S 1 1 
ites in the fiel« 
is Chi COl I ) 
l dT 00 ad I 
» 18 nol CTSO 
) irisine 
iractel Lic 1s 
Nicalilon oO 
’ ] ( 
ward composed , 
nr avrceme! i 
, secretary Of State a S 
! cone s I 
Ss not ot itselt ™ i sateen , 
2 
' wnlovee ¢ soard finds tha 
Ho 
r} 
' " hy inio § the Statu ) 
I ul 
J il ) SEK ion 6 requ 
. 
iting in the Sla 
| ‘ ’ S \ 

7 the situation ont 

usion that the sciosing its I 

that the en s offices an 
zed e} sett sses of oft 
use was remanded Both the agen H 
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New York Civil Rights Law—Appli- 
cation to Railway Mail Clerk's As- 


sociation 
Railway Mail A ( 

89 I 1. Adv. O 65S 
Cr Re ». 148 [ 5 La 7 


Recent 


York Civil Right 


They provide un 


deny a person membe 


lant but fails to extend 


visions relating to co 





Supreme Court Decisions 





iat the state legislation invades ted 
eral power over postal matters and 
that it is excluded from a field ov 
cupied by federal statutes 

Mr. Justice FRANKFURTER delir 
ered a brief concurring opinion 
Mr. Justice RUTLEDGE concurred in 
the result 

I he cas was irgued by Mi 
Daniel |. Dugan for the Railwa 
Mail Association and by Mr. Wes 


dell P srown lol Corsi 


Sherman Anti-Trust Act — Applica- 
tion to Labor Union Acting in Con- 
junction with Employer Groups to 
Control Prices and Markets 
lilen Bradle Co. vy. Local Umior 
No. 3 I. B. of E. W., 89 L. ed. Ads 
Ops. 1441; 65 Sup. Ct. Rep. 1535; t 
S. Law Week 4580 No. 702, argued 
March 8 and 9, decided June 18 
1945) 

The controversy here consideres 
+} 


presents question whether the re 


spondent labor union and its mem 


vers Violated the Sherman Anti I rus 
Act in aiding and abetting two em 
lover groups—electrical contractors 
ind electrical equipment manutac 


irers—in a combination and cor 


pira to monopolize the electrica 
equipment market in New York ¢ 
loca No ) i union f clect 
vorkers, has jurisdiction only ove 


mie tropo itan area of Ney York 


Cit It was impossible therefor 
for it to make collective bargain ng 
wreements with manufacturers o 


side the city, such as petitioner. Using 


he strike ind bovcott is Ve ApoNs 
1FVICOT) Wiad iwrcemcnts obDiigat 
ng contractors to purcnas yn ror 
»cal manufacturers which had closed 
Manufacturers agreed to confine salt 


n the city to contractors empiovil 


ocal inion s§ MeCMHErTs The 


eements expanded to indust: 


- j 

de s« yp looking not only to terms 
ind conditions of emplovment, b 
o control of prices and markets. The 
combination became highly su 
cessful. 


The District Court, in a suit for 


leclaratory judgment brought by A 


en Bradlev Co., held that the cor 
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fivst Carve 


thy 


hem now appear ton 


nanyv have been dug out of secluded 


niches. Pionecring legal studies, and 


icelul remarks on formal occasions 


Political tracts written since tractart 
inism became a lost art. Letters as 
vell as addresses. Poems as well as 
yrose. Scores of book reviews. All in 


ink 


charm of the 


dited with a pen which writes in 
The 


enhanced by 


F 
of many colors 


the Choe ol 


le 48 


1 vocabulary—and this “in an 


in which slipshod dictation and writ 


ing machines bid defiance to stvle 
No smell of the typewrite) here! 
Nothing to be listed among CValics 
cent best-s¢ llers, but solid stuff! 

Yes, thy LOpPICs that you CNpx 
ire covered \ dozen titles contain 
the word “arbitration” —the author 
name is embedded in the history ot 
that vast subject Nine titles dea 
vith the World Court, and in such 
1 way as to illuminate its practice 
ind procedure Yet this is not the 
ace for a catalog, nor for an ap 

‘ il ol ideas kven a tempt mion 
» bee disputatious must be resisted 

Just let it be said that first vou 

ll] want to read these volumes 
Phat completed, you will want to 
be able to mine in them. Howevei 
rowded your library, vou still have 
room on a shelf for this addition 
Put it alongside the eight volumes 
of the author's Digest of Interna 
ional Law, the six volumes of his 
History of International Arbitra 

ms, and the eight volumes of his 
International Adyudications Then 
vake sure by i codicil that entu 
illv the whole shelf will go to vou 


ivorite legates 


MANLEY QO. Hit pseo 


— AND FREEDOM. By |i 


ome Frank, 945. New York: Strmor 
and Schuster. 83.00. Pages xin, 375 

Stimulating is the word tor this 
book. Not in many moons have | 


had such exhilarating mental exer 
cise as reading it gave me 

Judge Frank has attempted in 
terms of philosophy to claborate ton 


Americans a personal and political 


credo Although he is far too sophis 
ticated to quote trom Henley’s fa 
miiliar poem his theme sone is 


It matters not how strait the 


pate 

How charged with punishments the 
scroll 

my tate 


I am the master of 


lam the captain of my soul 


I he 


trace to 


method of approach is to 


their sources the theory of 


Determinism or Inevitabilitv in his 


tory and the belief in Predestinatior 


in religion, and then vigorously to 


attack the validity of these 


con 

cepts. One can not help wondering 

why Judge Frank believes that his 

fellow Americans require such a ve 

hement preachment lo me he ts 

like Dorothy Parker's “kindly man 
ind serious” who 

dealt in coal 
And shipped it up the Tyne, he TT 
Perhaps Judge Frank’s calm as 


that admonitions are 


Summ ption His 
needed is what makes his essay pro 
vocative in all senses of that much 


abuse d word 


Most resentful will probably bye 


the historians. Judge Frank traces 
the rise of the doctrine of Inevita 
bility to Hegel and Karl Marx, and 


insists that American historians be 
came infected by taking their Ph 
D.s in Germany. He quotes wit] 
iwreement Henry Ford that “Histor 
is bunk’ I he past rises before the 
historian only as a dream and the 
actual facts can never be known: the 
Time Spirit” is a deliberate inven 
tion of Hegel: there is, he dogma 


science of 


tives, no such thing as the 
history 
American his 


1 doubt whether 


torians will agree that all these years 
been writing 


I hey 


thes have pust so 


stories will probably insist 
that they have given weight 


the 


pe rhaps 


undue weight—to influence ol 


nen great and not se great and to the 
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effect of accidents. They may remind 
us that even “Manifest Destiny” was 
a political slogan rather than an 
article of their creed 

Ihe attitude of religionists to 


ward Judge Frank’s polemics will de 


pend upon their economic views 
rather than upon their faith: be 
tween Catholicism and _ Protestant 


ism he equally distributes the sin of 
promoting the rise of capitalism 


Mixed will be the emotions olf 


yome who will read with pleasure 
the incantations of Judge Frank as 
he exorcises “the old Adam from 


\dam Smith and watch with delight 
is in righteous wrath he belabors the 
these 


adaver of laissez faire Of 


Phurman Arnold is already articu 


late.! Eke 


view of the 


enjoys Judge Frank’s pre 


7 topla of means” in 


which mass production will 


ASSLTE 


evervone ol economie SCCUTIES he 


lissents howeve! md without th 


emphasis of understatement 


the conclusion that as a result bo 


labor and white collar workers will 


have 


« regimented, that they will 


little Opportunity for economic id 


vancement and that they will neces 
sarily use their abundant leisure in 
play, pursuit of the arts or other 


forms of self-expression 

Even those who find themselves 
in agreement with Thurman Arnold 
ire sometimes inclined to think tha 
he says an undisputed thing in such 
Judge 


there is no agreement as an emollient 


an irritating wav. For 


for his irritation: “I’m not quite con 
mv book as 


1 substitute for a soap box. He re 


‘ 
tent to let Thurman use 
minds me of the man in the ol 


at a funeral, said that, if no one 
thy 


who 


had anv remarks to make about 


deceased he would talk about tre 


silver. So Thurman as to anti-trust 


laws and monopoly Phurman 
by misinterpreting that passage and 


thus ascribing to me a belief in the 


inevitability of monopoly gave hin 
self the opportunity to make a stump 
speech on his favorite theme 

This reads like the transcript ol 
a luncheon argument at the Grad 
uates Club on Elm Street in New 
Haven. Too bad that it could not 
have been. Perhaps President Sey 
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mour would have detended the 
historians and possibly Professor Cot 
bin, if present, would have mildly 
1dded a few wise words with which 


no one would have disagreed 


You should read this book. It’s 
Frank has 


idded_ seven appendices which he 


ot easy reading. Judge 
ould better have taken the time to 
weave into the text. But there is an 


xcellent index something rarely 


books) 


xceedingly helpful, especially when 


found in’ American that Is 


vou wish to refer to the many 


Pulnents with which you disagrec 


Judge 


is 1¢ 


Frank will challenge you too 
Arnold 


[| hope that some of you will accept 


challenged Thurman 


ati ch ill Ngee 
WALTER P 


Memy s, lenn 


ARMSTRONG 


USTICI IN PRANSPORTA 


TION. B frne C. Wiprud. New 
York and Chicago: Ziff-Davis Pul 
shine Co. 1945. Pages xxtt, 197 
th indices and appendices, $2.50 


Lhis book is 


uur times—an abit 


i phenomenon ol 


challenge of the 


\merican system of the private 


} 
ywnership and operation of large 


sca public utilities, unde public 
egulation by independent and sup 
posedly expert administrative agen 
ies vested with quasi-judicial 


powers as well as plenary functions 


~ supervision in the public interest 


The author was until lately u 
Division of the De 


Justice and conducted 


\nti-trust 
partment ol 
investigations into railroad rates 


ind Interstate Commerce Commis 


; 
sion policies and practices, which le 


» the suits pending in the courts of 
the United States. The author of the 


en more significant foreword was 
Mr. Wiprud’s chief in the 


Division 


Anti-trust 


and later a dyvnami judge 


of the United States Court of \ppeals 


for the District of Columbia I he 
law firm is now Arnold and Wiprud, 
with offices in Washington 

Che ostensible defendants in the 
sweeping charges made in both the 
yreword and the book are the rail 
which have done 


roads of America 





an outstanding wartime job unde 
the difhcult conditions of wartim 
The actual defendants would appeai 
to be the Interstate Commerce Com 
mission and _ = its expert bureaus 
charged with the duties of vigilance 


and soundness of policy in protect 


ing the public interests of all regions 
localities, and enterprises, in th 
natter of railroad rates ) freight 


Phe thesis of the book is that unless 


the svstem of rate-making long in 
vogue can be crushed by decrees of 
g 


courts, the interests of many local 


ties and the Nation’s economic d 


velopment will be retarded and 


thwarted The continuance of the 


bases and the practices developed 


sanctioned or “acquiesced in”, by the 
bureaus of the independent agency 
of the Government, is said in 
a laggard and unnatural econom' 
our only alternative the new 
ransportation of the t nti 1 cel 
turv 1s competition ) 1OS 

Both the brochure and its fore 


word argue brilliantly a philosophy 


which should be read and pondered 
| : | ted Tt } 
belore tos evaluates can bD 
no tunction otf a review to essay the 
counter argument By av ol sug 
vesting impressions olf book, it 
may fairly he said tl at Ss reviewe! 
lavs it down with an un s feeling 
, ; 
that somehow the po oO accus 
great public enterprises as \ . 
I 
coordinate agencies of | Govern 


ment, and to hale them before judges 


10 are in no way versed in the in 
tricacies of the business of transpor 
ation somehow Was pu nto the 
hands of men who the s lacked 
i sense of reality, a of back 
vround and the ree! ol practical 
experience, in the field in which they 
crusaded with so mu custo and 
fervor Basi INCONSIStTC! s seem to 
stand out at many stages o 


irgumcnt 
Uniform class or mileage rates fo 
equal distances are demanded by th 


Department of Justice and the Stat 


Review of Lit 
June 23, 1945, page 10 


l The Saturday 


2. Judge Jerome Frank's Letter to the 
Fditor The Review f Lite 


ture, July 7, 1945, page 24 


Saturday 
















1 G 


yup 


(50! 
\ ci 
indi 
ship) 
who 
now 

te 
iban 


iple 








still 


ibandonment ol 


onsiderable 





A Book Review Goes Abroad to the 
War Crimes Commission 


io the mercy ol 
then dealings 
with a particulan 
railroad or to 


the vicissitudes 


Chief Couns fice in the War De partment ol rate changes 
not miss t ionificance of the review of produced by po 
fessor ALN. 7 § book on Criminal Respon litical or other 

; pressures for dé 
ibility of the Hitler vhich Charles Prince con : ; 
: velopment rates 
renee a ' g feature of our July lor particulas 
Books i 5 pages 366-08) Thre areas 

is an autl tat exposition of the philoso All things con 

and point « if the Soviet [ on as to the sidered, the book 
uilt and punisl sl i an oe ys hardly makes a 
; CONVINCING Case 

) § POsttion we ( x pe rt and 
ee , lor upsetting a 
Photosta J the review were dis delicate and 
ched 0 Lite HW Department te Vl Justice complex struc 
‘7.7 } his assistants in London ture ol rates, o1 
lor resorting to 
the courts to do 
—- a violence not 
only to the rail 
Georgia se the ™ ugh in th ads but also Lo the orderly SVSLCIN 
Court o d States of regulation which ts the product of 
complaint secks also the he industrial statesmanship of such 
2 ol a ra tO pre REECE experts as the Joseph | Kast 
industry and com a pa nan. As often, sound — public 

a by aaanbetes wlicv and the advisable lines ol 

Sees Opera Bainst progress by conference seem likely 

a POPMIOES to be found somewhere between the 
developmer a two extremes of current views 
break dow! | Dasis Oo 

suit b iutho A HOUSE DIVIDING. By Wil 

ederal cou Nebraska iam E. Baringer. 1945. Springfield, 

the Western Ra Bureau Illinois: The Abraham Lincoln As 

further and seems to dis ociation. $4.00. Pages ix, 356 
ird both bases contended tor in th Lhe vear I was itinerant mission 
suit. Rates uld be fixes iv for the American Bar Association 
lilive nego betwee! | spent a day in Springfield, Illinois 
individual railroads and individua My host was the late Logan Hay 
let him g west rates vho lost no tume in suggesting that 
an wield a iff b big ve visit all the places associated with 

to Loree ( ads to gi\ the memory of Lincoln. Solemnly I 
him This s s to be a eminded him my heredity and 

and prin nvironment; that had never had 

iples, even of equit in the intri 1 relative north of Mason and Dixon 
business of rate iking, whe ine actual or projected; that on the 

of certainty and at least a single occasion when sonte olf the 

deg yf inuity are members of my family decided to 

is essential for the n iwcturer and move northward they were somewhat 
is for the co urriers rudely received Pennsylvania—at 

It was long ago said [The mar Gettysburg. There was no audiblk 
who makes the rates KCS f map eply, but I was ge ntly guided to the 

Wiprud do show tha vaiting automobile 

ommunities or investors in produ Logan was inscrutably wise, and 
nterprises could safely be let I never knew whether he sensed my 


Books Jor Lawyers 


deep interest in and admiration for 
Lincoln or whether he thought he 
saw a chance to plant the gospel in 
partibus infidelium. In any event we 
had a glorious day, and when my 
train pulled out I found that I was 
a member of The Abraham Lincoln 
\ssociation. 

That was the last time I ever saw 
Logan, but I have always been grat 
ful for a memorable experience; and, 
whenever I receive one of these vol 
umes,’ I vividly recall him saying 
goodbye—his tolerant smile seeming 
io forgive the ancient heresies of his 
most recent convert. 

So from doing this review perhaps 
1 should have recused myself. How 
ever, | am not sure that an entirely 
impartial reviewer could have been 
found, for it is an axiom among pub 
lishers that books about Lincoln are 
always sure-fire. Moreover, the merits 
of the case are obvious. 

Dr. Baringer has written an ad 
mirable account of the dificult pe 
riod between Lincoln's election and 
inauguration.? It is an enthralling 
picture of Lincoln between two 
worlds—one dead, the other strug 
vling to be born. We see him day 
after day in Springfield, harassed by 
hordes of ofhice-seekers. Handicapped 
in his efforts to form a cabinet by 
the convention bargains his man 
agers had made, we hear him exclaim 


in disgust, “They have gambled m« 


l. The Abraham Lincoln Association has 
published nine volumes of Addresses (1909 
1918), sixteen volumes of Papers 1924 
1939), fifty-eight Bulletins (1923-1939 
more than two Volumes of The Abrahan 
Lincoln Quarterly (1940-1945), and the fol 
lowing monographs 
Benjamin P. Thomas, Lincoln's Ne 
Salem 

Paul M. Angle Here 1 Have Lived 
1 History of Liycoln’s Springfield 

W. D. Howells, Life of Abraham Lincoln 
Facsimile reprint of a copy corrected 
by A. Lincoln, candidate for President 

Harry E. Pratt, Lincoln: 1809-1839 

Harry E. Pratt, Lincoln: 1840-1846 

Benjamin P. Thomas, Lincoln: 1847-185 

Paul M. Angle, Lincoln: 1854-1861 

Harry E. Pratt. The Personal Finances 

4braham Lincoln 

Harry E. Pratt (Ed Concerning My) 

Lincoln, In which Abraham Lincoln 
is Pictured as he Appeared to Lette: 

Writers of his Time 

The Association is a non-profit corpora 
ion devoted to the discovery preservation 
ind dissemination of authentic information 
on all phases of the |.fe of Abraham Lincoln 


2. From Noveraber 6, 1860, to Marcel 
1861 
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til around, bought and sold me a 


hundred times.” We witness the 
mancuverings of the unsavory Camer 
on in his eftorts to obtain a Cabinet 


portfolio. From behind the scenes 


we watch Lincoln as he neatly foils 
Seward’s efforts to obtain immediat 
Chase 


realization 


domination and to exclude 
We are 
} 


comes that, 


there when the 
although the tate of the 


stake, 


that an incumbent of high office can 


nation is the there is no way 


game save by 
back 


ground the approaching storm omin 


successfully play the 


playing politics. While in the 


ously gathers, the powerless presi 


dent-elect attempts LO compose fis 


inaugural. At intervals, to escape his 


wife’s humiliating vagaries and ab 


he strolls among familiar 


sccTics and chats with old 


1ralions, 
friends 
One Sunday alternoon he sits wi 
fice 


and they reminisce, as lawyers will 


Herndon in their untidy little o 


of amusing incidents in their prac 
} 
t 


tice. He tells his partn r to tet 


Lincoln and Herndon sign still swing 


on its rusty mounting at the foot ol 


the stairs, adding The election of a 


President makes no change in tl 


firm of Lincoln and Herndon. If | 
live I'm coming back some time, and 
then we'll go right on practicing law 
as if nothing had ever happened.’ 


We hear him, depressed by the prem 


onition that he will never return, bid 


a solemn tarewell to his neighbors 
We go with him on his circuitous and 
exhausting journey to Washington 
We are at Harrisburg when, having 
unwisely yielded to the persuasions 
\llan Pinkerton, he 


begins the last lap of his trip secretly 


of Seward and 


and at night, that he may pass 


through Baltimore unknown and 


unnoticed 
Dr. Baringer has written histor, 
and drama—unembellished and au 
study 1S 


documented and entire 


thenti« His completely 
ly based o1 
original sources—contemporary news 


papers,® memoirs published and un 
published and many private letters 

About biography as to all else, 
de gustibus non est disbutandun 


it novelized—the kind of 


Some pre fer 
thing that Irving Stone did so w 


when he made J« ssie Benton Fremont 
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the central character in “The Im 
mortal Wife’; others deplore the in 
accuracies, both inadvertent and de 
liberate, of this method. Many like 
the way W. E. 


lines his stories and 


Woodward stream- 
resurrects his 
subjects: serious readers regret his 
brevity and his failure to cite sources. 
Lytton Strachey, by the thorough 
ness of his research and the brilliancy 
i his style, captivated a multitude of 
idmirers: the critical deplored the 
looseness of rein with which he rode 
his imagination when seeking to dis 
thoughts and unre 


cover unvoiced 


corded conversations There may 


even have been those who enjoyed 


the dreary tomes with which Vi« 


torian widows once caused to be 


memorialized the celebrities 


who had been their 


minor 
SpOUuses. Most 
them the only 


however, found in 


valid argument that could be ad 
vanced in favor of suttec 


Dr. Baringe be longs to none ol 
His method gives us 


Pa ke rs 


ideal of a pertect record. Although 


these s« hools. 


what approaches Judge 
all irrelevancies are excluded nothing 
material is omitted; authorities are¢ 
cited for every positive statement; 
when conclusions are drawn or con 
jectures made they are clearly ea 
marked and based upon known facts 
there is no atte inptl al psychoanalysis 
w fine writing; the stvle is felicitous 
ind simple 


Most men who are accustomed to 


wt ighing LesuiImony enjoy forming 
their own opinions as to what it 
proves. This always is a stimulating 


intellectual exercise fascinating 


when the evidence relates to a vreal 


ut puzzling historic personage seen 


against the backdrop of a critical 


period And so I cannot presently 
think of any lawyer who would not 


dertve both pleasure and profit irom 


reading this volume 
WALTER P. ARMSTRONG 
Nlemyt . lenn 


3. The most valuable newspaper source is 
e dispatches of Henry Villard which ap 


the New York Herald under a 


peared in 


Springfield date line Villard, who was a 
personal friend, was with Lincoln during 
his entire period. A native of Bavaria, he 
migrated to the United States after the 


on of 1848. Quickly mastering the 
English language he became a notable jo 
alist. He reported the Lincoln-Douglas de 


evolut 


7 
W ORLD POLICING AND 


THE CONSTITUTION. By Jam 
Grafton Rogers. Boston Wor 
Peace Foundation. May, 1945. Pag 


123. 25 cents (paper-covere da). 
This is No. 11 in the 


“Ame rica Lo »ks 


pamphlet 
\head 


scholarly Jam 


series On 
The author is the 
Rogers, ftorme Assista 


State of the Unite 


Gratton 
Secretary ol 
States, formerly a member of u 
Board of Editors of the JOURNAL. H 
has developed a compact and infor 
mative study of the powers of th 
President and the Congress, as e 
emplified during nine wars and 
hundred military operations 
1945). He goes historically to the 
heart of the questions w! 


soon as the Charter of the Unite 


Nations was ratified by the Senat 
and the powers to be given to th 
American representative in the S« 
curity Council, as well as the man 
' . ‘ } 
ner of selecting and instructing him 


became active issues. Mr. Rogers 
inquiry into the precedents is un 
biased and painstaking; his persona! 
conclusions are that the tramers ol 
the Constitution intended 
powers for the President as to fo! 


eign affairs, subject to some defini 


tive checks through the powers Ol the 
two houses of the Congress which 


exercised them little I he 


have 
pamphlet is a worthwhile con 


tion to current discussions 
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SYSTEMATIC Po.itics. By Charles I 
Merriam. 1945 


versity of Chicago Press Price, $3.75 


Pages xiil, 349. Uni 


GENERAL THEORY OF LAW AND STAT! 
By Hans Kelsen. 1945. Harvard Un 
Press. Pages xxxiil, 516. Price, $6 
Howarp Tart, Yale Pro 
fessor of Law and N Haven Citi 
zen. By Frederick C. Hicks. 1945 


Yale University Press. Pages xiv, 158 


WILLIAM 


Price $2.50 


ites, the convention tha ated Lin 
coln and the ensuing « gn He 

field correspondent du g the War Be 
tween the States. In late fe Villard was 
a successful railroad | ! el 1 finan 
cier. In 1881 he acquired a « ng in 

est in the New York / ng Post and 
abdicating control of $s] placed 
Horace White, E. L. Godk and Carl Schurz 
in control of the editorial department 
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\ DMINISTRATIVI LAW 
Bill 


live Age ncwes and he Law”: A 


{[cCarron-Sumners 


yntribution unde ibove-quoted 


le is in the spring issue of the 
ads Leuitivs. fi Vol 
XX XI—No. 2; pages 0-5 25-26). The 


ithor is Roscoe Pound, the beloved 


lean Emeritus of the Harvard Law 


School It is a reasoned and forth- 


zht exposition of the earnest views 


hich he has voiced unceasingly, 
om patriotic concern for the future 
law, free institutio ind the dig 
ty and rights of tl individual 
ian. He inveighs against the per 
istent preachment of “a society in 
hich an omnicomp ind bene\ 
ent government wi rovide fon 


} ! 


satisfaction of the material wants 


everyone and the will be no 


ed of adjusting relations or order 


ing conduct by law sin everyone 


ill be satisfied Thus there will be 
10 rights. There wi nly ag 

ral duty of passive obedience.” In 
us closing senten Dean Pound 
arns again that “We | to be vig! 


ant that while we a1 ymbatting 
egimes Of this sort, a ive d 

loped in dictatorships and totali 
irlan governments, we do not al 


low a regime of autocratic bureaus to 


] 


t 


home 


vecome so intrenched at is to 
ad us in the same direction.” Ad 
lress: Women Law s Journal, 1956 
Buhl Bldg., Detroit 26, M price 
for a single copy: 25 ts 
Aviation 1 AW ] Res 
[psa Loquitur and Standards of ¢ 
t in Private A The Ma 

ssue of the J La Vo 
{0—No. 4, pages 550-5¢ ntains t 
third and final instal tota ) 
prehensive and well isoned note 
yn the tort liabilit f private oper 





- Practhisin 1g la wyer 5 guide to the 


MAGAZINES 





itors of aircralt. Preceding install 


ments were in the and 


March (Nos. 2 


view of the probable rapid expan 


January 
issues and 3). In 
sion of private operation of aircratt 
in the postwar period and the reve 
lation, through the disaster at the 
Empire State Building on July 28, of 
the extent of the damage which an 
airplane mishap may inflict on pet 
sons and property in a modern city, 
this note makes available a research 


saving exploration into one of the 


newer and fast-developing fields of 
law. Any lawyer may be glad to have 
it in his reference files. (Address: 


lowa Law Review, Iowa City, lowa; 
price for a single copy of this issu 


$1.50; for the three issues, $4.50 


Constr PIONAL LAW—An 


ti-Trust Suit by a State—*‘Two Effects 
f the Decision in Ge oreta Vv. Penns 
initia Railroad’: A useful note in the 

June issue of the University of Penn 


(Vol. 93—No. 4 


pages 442-454) discusses two impor 


initia Law Re view 


decision of the 
Supreme Court in Georgia v. Pen? 
inta Railroad, et al. (324 U.S. 


)}. The note points out that the 


tant effects of the 


majority in the present Court sus 
tained, contrary to its prior decisions 
the right of a state to bring an origi 
nal suit in the Supreme Court, under 
Article III, Section 2, of 


tution, as parens parriae on 


the Consti 
behalf 


Editors N ote 


Members of the Association who wish to obtain any 


of her citizens, to enforce an alleged 
claim with respect to a right created 
by a federal statute. It is also ob 
served that the majority decision, by 
permitting the State of Georgia to 
by-pass the Interstate Commerce 
Commission and to bring before a 
suit involving 


court an anti-trust 


allegedly unlawful rates, not only 
limits the operation of Section 16 of 
the Clayton Act but also represents 
a departure from the settled prin 
resort should be 


ciple that prior 


made to the Interstate Commerce 
Commission in such cases in order to 
insure the preservation of a unhed 
system of rate regulation. (Address 
University of Pennsylvania Law Re 
Chestnut 
Pa.: 


for a single copy: 75 cents) 


view, Thirty-fourth and 


Streets, Philadelphia 4, price 


Cons I) LUTIONAL LAW—Tax 
“The Waiving of Intergovein 
The lead 
ing article in the May issue of the 
Harvard Law (Vol. LVIII 


No. 5; pages 635-674) is the first ol 


ation 


mental Tax Immunities”: 
Review 


two studies by Professor Thomas 


Reed Powell of the 
School on the 


Harvard Law 


series of decisions ol 


the Supreme Court of the United 


States as to the authority of the fed 


eral government to tax instrumen 


talities of state governments and 


vice verse. The author justifies the 


above-quoted title of his first article 
by a close analysis of rulings which 
during the past fifteen years, have 


federal taxes imposed on 


upheld 


various agencics and persons con 


nected with state governments. 


These, he concludes, have substan 


tially reduced the “bulge” of inte: 
vovernmental tax immunity which 
earlier decisions had created. Pro 
fessor Powell finds, however, that 


after 1942 there was “a slowing down 


article referred to 


should make a prompt request to the address given with remittance of the 


t 


price stated. If copies are unobtainable from the publisher, the JOURNAL 


endeavor to supply, at a price to cover the cost plus handling and 


postage, a planograph or other copy of a current article. 
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ot the process ol eroding om im 


established constitutional immuni 
I he 
proposes to examine in 

article Ad 


Law 


1 


ties.” remnant ol these immun 
hes he 
sequel to the present 
The Harvard 

House, (¢ 


copy: 75 cents 


dress 
Gannett unbridge 


price for single 


( oRPORATIONS fdjud 
fion of Inte rcorporate ( { 
The Public Utility Hold ( 
pany Act \ note Mian 
tf The Yale Law Jour Vol. 54 
No. 1-451 yrasict 


recent decision by the Ne 


in the 


page s 


Courts, which dismissed a derivatiy 
suit’ based upon the alleged tailure 
of the directors of a « Wporatio 
sue other companies in the same hold 
Ing-company SYS~CIn On Clal Sa 
out of stock transters consummated 
by a prior management Phe Court 
found that the director id 
right, in lieu of bringing a CLIO 
upon the claims, to pursue thre 


ternative course of submitting 


the Securities and Exchange Con 


mission, pursuant to Section | 


of the Public Utility Holding Co 

pany Act of 1935, a plan of recapita 
ivation which called for settleme: 
of the claims. The note states tha 
the case provides a new theory, aj 
plicable to derivative actions, i 
support of the primary jurisdi I 
of the Securities and Exchange Con 
mission ovel ntra-svster clain 

This is deemed to b ss vulnerab 


than either the Commission's oris 
inal theory of exclusive sdi 

or the argument that 1 ( 

sion’s proceedings ire al equa 
remedy al law lhe new t ry do 
not leave the scope oO (10 ris 
sion’s authority sub ) dicia 
discretion as under ncul 


jurisdiction rati 


ceding that certain facts i ] 1S 
discussed which mad itigatiol 
ticularly inadvisal ght not | 
present in other cases ruth 
states that the submission of a volun 
tarv plan of recapitalizati ) 
Commission, with provis 
settlement of intra-syst 1ims 


seems in any event a reasonab! 


ternative to litigation . —_ 
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yut-ol-court settlement Address 
Ihe Yale Law Journal, 1OlA Yale 
Station New Haven. Conn pi ce 


io i single copy, $1.95 


Domesti REI 


e and Divorce—Confltct 
Out-Haddocking Haddoch 


vy Edwin §S. Corwin of 


LIITONS VJ 


L'niversity contributes an interestil 
ommentary in the June 


of Pennsyl 
Vol. 93—No. 4 pages 34] 


ersity 


ie) on the decisions ol the Su 
preme Court in Williams v. Ne 
( ma Protessor Corwin main 
uins that the result in Waillra li 
climaxed a long course of unwa 
inted assumption of power by tl 
Court—a cours ) LECISLOL Lie 
is gradually, od the full taitl 
1 credi claus ind the 1 ) 
nting acts of Congress He v 
sts [oul steps to avoid a recurr 
t like litigation and result | 
lismissal of the concept ol domi 
from divorce cases, the recog 


ition by the Supreme Court tha 


| ry? 1) ; ; 
mvorce procecaings are tn p sOnNa 
I f 


the enforcement of the 
j 


t law requirement in all divor 


ises by requiring personal servic 


m the detenda and tlhe ibal 
lonn " by Congress ol he 1 
} a T +} } } 
lal assuTnplion i i} wOd 
I 
In judicial proceedings ol 
{ ri } lis } 
lil faith and credal faust 
to final judgments ind 


actment by it of a law providing to 


ne service 


rocesses of the SEVE il States \ 
Ss Li niversits Penns 

La Revie Phirty-fourt! i 

( stn St s, Philadelp P 
ce tor i sing ) 75 ¢ nts 
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\ddress: J | ‘ Dineen, New York State Superintend 

Iowa City, Iov for a nt of Insurance, and that on “New 
copy: $1.50 Laws Affecting Banking Organiza 
ions” by William Mertens, 1 


INTERNATIONAL LAW—“Uni Deputy Superintendent and Counsel 
lity of Jurisdiction Over War £ the New York State janking De 
In the Ju a partment. (Address: New York Stat 
/ R Vo Bar Association Bulletin, 90 Stat 
XXIII No 2 1 77-218). street Albanv 7. N \ the price fol 
Col. W. B. ( .G.D Ss not stated 
) reada of the ‘ 
Oo! i precedet 5 Te ycates SALES Me OMAHE / prouilwes 
consid ym the leainst the Conditional Sale” I he 
quoted subj HY ncipal basis on which the courts of the State 
usion 1s t] t of t Washington construe conditional 
Ice and iles agreements as chattel mortgages 
Ss él ite nent the subject of an inquiry” bi 
irt ol Inter n the Lucile Lomen in the April issue of 
iS Ca t is ler in he Washington Law Review and 
nationa ependent Siate Bar Journal (Vol. XX—No. 2 
jurisdic 112-12] She has been clerk 
iminals in its St dd I ardless of TY Associate Justice William () 
nationalit of tim, the Douglas of the Supreme Court of the 
ntered he place ('nited States during the October 
ere the offense tted Qj term. Where the rights of third 
L\aaress California |] Review arties are involved, she concludes 
rsitv of Califon Rerkelev 3 it there is a pronounced tendency 
if.; pr roa yy 90 ~=to find a chattel mortgage, especially 
ts re the security transaction in 
d is not founded upon a bon 
LL GIS] ATION ] f NY, f ale ol where the remedies 
ios ; i } i rved resemble more closely the 
| } R 1< be wulative remedies of a mortgage 
B wtis oe than the mutually exclusive 
* me , oe + edics of a conditional sale. Hei 
: f ent covers also a number of the 
) ossible pitfalls to the unwary drafts 
X 2 1 a conditional sales agreement 
( \ddress: Washington Law Review 
1 ers ) Washington law 
‘ 0 Seattle Wash price lol 
( ypy: 50 cents 
) Act 
I Lasaenm Income Taxes 
I ficant Securitte and ‘Continuity of In 
One of the troublesome 
questions arising under the reorgani 
S i yn sections of the federal income 
} ior x laws relates to the constructior 
. t f{} I "St irities received in in €x 
11 lange made under a plan »f reor 
Sil embe1 vanizatiol is to which no gain o 
\ y S ys [0 income tax purposes is t 
se) | ) recognized Professor Erwin N 
g Griswold of the Harvard Law School 
inherit I ‘ 5 in an article in the May issue of 
g | iE 3 | H rd Law Revie Vol. LVUI 
| | "Or ™ + 


wes jth ) re-exa ines ‘ 


can predict the 


‘ urred, 


tinguishable 


+} 


Law Magazines 


Court olf 
held 


surrendered 


decisions of the Supren 


the United States which have 
that 


under a plan of reorganization are 


notes received or 


not “stocks or securities’ of such a 


nature as to render the transaction 
tax exempt. With a careful analysis 
of the reasoning of these cases, the 
author concludes that the statute has 
been denied effect in a situation to 
which it clearly should apply, and 
that noteholders and other creditors 


participating in a_ reorganization 


should be accorded the same status 
for tax purposes as that given to 
bondholders and stockholders. (Ad 
dress: Harvard Law Review, Gan 
nett House, Cambridge, Mass.; price 


for a single copy: 75 cents.) 


Tor 1S—Recovery Where Plaintiff} 
Knowinely Incurred Danger: An in 
teresting examination of English de 
cisions on the right of a person to 
recover for injuries received in a 
situation in which he knowingly in 
curred danger is published in thi 
\pril issue of The Law Quarterly Re 
tew (Volume 61; 140-160 
Ihe author, D. M. Gordon, who en 


Turns in 


pages 


titles his article ““Wrong 


the Volens Cases,” writes from the 


point of view of a practicing lawye 
} 


who is perplexed by the confusion 


and inconsistencies of the English 
case law on the subject. He says “The 
attention was first 


u“ "« ' 
writer parti 


ularly drawn to the conflict between 
the decisions when he found himself 
10 advise a client on the fol 


The had 
iired to pick apples. He was taken 


unable 


lowing facts client been 


to an orchard, shown a row of trees 


told he was expected to gather ever’ 
ladders that he 
One 


too high for any ladder to reach the 


ipple, and shown 


might use if he chose tree wa 


top. He put the ladders aside and 
limbed the tree; a limb broke: he 
ell and was injured.” The author 


xtensive study leads him to the con 


usion that the English decisions 


ave reached a point where no on 


outcome of a case in 


vhich danger was knowingly in 


unless the facts are indis 


from those of some ai 


ioritative decision Address: J 
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Toronto, Canada 


Law Quarterly 
well Co Ltd., 


price for a single copy: $1.75 
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Tr ADE AND COMMERCE—U? 
fair Competition—“Recent Trends I? 
Trade Disparagement Doctrines 
Relation to Unfair Comf 

[his editorial not 
of the George Washington I Re 


lew (Vol. 13—No. 4; pages 168-488 


in the June issu 


discusses how far courts should go i 


protecting the honest trader from thi 
disparagement of his goods and othe 
foreseeable wrongs, at the hands of 
competitors or non-com px titors. IT} 


note suggests that a court should not 


OPINION No. 264 
(June 21, 1945) 
DIRECT OR INDI- 


cards by 
Govern- 


ADVERTISING, 
RECT— Announcement 
lawyers returning from 
ment service. While it is proper for 
lawyers returning from Govern- 
ment service to send notices thereof 
to members of the bar and to for- 
mer clients, in order so to advise 
of their return, it is unnecessary to 
state the legal position occupied, 
and the emphasis thereof in cards 
frequently used constitutes im- 
proper advertising. 


Canon involved 27 
By the Committee: Messrs. Brand 
Drinker, Hostetler, Houghton, Jack 


son, Powell and Shackleford con 
curring 


The Committee's attention has re 


cently been called on a numbe » 


occasions. by various o1 


1 1 


and members of the bar, to the cards 
which, in recent months, have 


sent out by law firms and individual 


lawyers to members of the bar and, 
perhaps, to others, announcing 1 


return to practice ol a partner or as 


sociate who has been absent on Gov 
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be deterred from granting relief in 
the field of commercial relationships 


erely because of the absence of 


ialice, special damages, competition 
in the ordinary sense, or the lack ol 


threats, coercion or intimidation 


ind that the tendency now unde 


ry to extend the law of unfair com 


tion to include all clashes in th 


commercial world, whether 


venc! 
4 ae if 


COMPcCtitive oO! not, should 
\ddress George Was! 
i W ish 


Washington 


continu 
on ] 


ngton Il 


iW Re View Cs orge 
niversity 


1). ¢ price for i single copy $1.00 


Tasats 


Juric 


ition of District Judges Ve 1S 


Useful to members of 


Bar and interesting to others is tl 
publication, in the June issue of 
Nebraska Law Revie Vol. 24—N 


195-224), of tl first fif 


standardized 


pages 
instructions to yuri 
for use in as many types of litigat 


matters, to b adopted by tl A ss 


ciation of District Judges in Nebras 


ka. Criticism of thes nstructio! 
is invited, and all members of th 
Nebraska Bar ire urged to coop 
ate to the end that this work may be 
enlareed and perl cte¢ Addr 
University of Nebraska, College ol 
Law, Lincoln 1, Neb rice for 


1 or 
Singie COp\ 29 cents 


Professional Ethics Committee 


he National Labor Re yns Board as 


ronment servi Very frequently 
, : ’ la eV i ts io 5 l 
h cards state that the attorney tn lal attorney im its 0 na 
, . . | hitigation ittorne’ ma I dmunistra 
tion has been acting as a legal : 
= officer in its Washin n on s nd 
ser to or in 1 specified Govern ee. whieeite wit, th Costin Wivtebe 
nt agency, or has been a membe1 Corporation as industi ' ' 
i th staff of sucl agency: or that torney for the airplane on, has be 
specialize in certain branches Come associated with our firn 
= D |! F & G 
) i IAW - 
nmuary ] 1945 
| xamples of such cards are 
: 1 B ¢ ] 
Br vadwas \ ’ \ ‘ 
ssociate counsel to ,ork 
aw Vork 
‘ State Liquor Authorit' nt janual 
\ B : 
First, 1945, has resumed practi of 
, er sate Pub 
Having resigned as an Associate Pt law, specializing in n : ; ire 
] r} 1e bor . . | 
Member of the National War Labor he alcoholic beverage industr 
Board announces that he has resumed Wes i 
T ti ¢ ie ] \ tf ( d ‘ ’ 
practice of th iw at the above ad LOngacre \ Vor} N. ¥ 
ss where he will specialize in trade 
: os _trenat d lahor lav 
K, anti-tru ind labor tay 1) P 
194° hitehall ‘ 
Whitehall New York —. N. ¥ 
4 B ( \ B has day jou s f 
] 1! ] 
artner ane col , 
Announces his resignation as Cor : ' 
! 1X matters 
ree-Reviewer, Salary Stabilization Unit ‘ I 
: ) 
Internal Revenue Service I S. Treas ; M: 
July 1, 1945 W " 
irv Department to resume practice ol 
iw in association with 
D [. 2 vem 
and . 
. New k } N \ 
Philadelphia Yor 
Rittenhouse 
Hanover — 
— Wall Street 4 B and ( D 
New York 5 formation of a partnership for the 


formerly associated with 


Mr. ABC 


eral prac tice of the law 





em 
le P 
itl 


lus 


Wo! 


igel 





cow 





B was formerly a sp il assistant 


1e Attorney General and chief of the 


York office of tl Antitrust Di 
yn of the Departme: of Justice 
( D was formerly re yal attorney 


he United States Department of 


B and D 


1, 1945 

Inquiry has been made as to the 
ypriety of such announcements 

This Committee has ruled that it 
entirely proper, when a membe1 
or an associate ol a law firm re 
ns to practice tron military ol 
her Government service, that an 
nnouncement be sen uut by him 


by his firm to clients and members 


the bar, stating that he has re 
irned to practi | Committe 
ywever, can see no reason for add 
ng to such a simple announcement 


he fact that the att has been 


mployed by a specified Government 
lepartment, other that » emphasize 
is special familiarity with the prob-, 
ms of that particular Government 


lepartment and _ his 


icquaintance 
ith the personnel t] n, the con 
lusion being that he unusually 
ell fitted to undertake professional 
vork involving such Government 
igwency. 


In opinion 251 this Committec 


ield that cards announcing the open 


ing or removal of a office may 
not properly contain itements to 
the effect that a lawver 


pes of work or 


I 


intends to 


specialize in certain 


before certain tribunals see also 


opinions 175, 194 and 228 discussed 


therein rhe implication of the an 


nouncement in question would ap 
peal to be that the lawyer was pe 
culiarly qualified in the branch of 
the law in which he had been re 
cently engaged. 


While in many cases the addition 


to the simple announcement of the 


} 


particulars of the att ey’s employ 


ment is doubtless prompted simpl\ 


by the natural pride of his associates 


in his public service, nevertheless, the 


necessary effect of su statements in 


the opinion of the Committee con 


stitutes advertising, prohibited by 


Canon 27 


OPINION No. 265 
(June 21, 1945) 


DIVISION OF FEES—““FORW ARDER’S 
FEE”—A lawyer engaging another 
lawyer to perform services for his 
client is not ipso facto entitled to a 
share of the latter’s fee. 

Canon involved: 34 

Opinions referred to: 18, 27, 28, 63, 

153, 170, 190, 204 


The opinion was stated by Mr. 
Drinker, Messrs. Brand, Hostetler, 


Houghton, Jackson, Powell and 


Shackleford concurring. 


\, a member of the Association, ad 
vised us that at the instance of one of his 
clients, who was indicted .in the Federal 
Court in a distant city, he called up B, a 
member of the bar in that city, whose 
ame he got from a list of bank attor 
neys, and asked him to represent his 
client in the court proceedings. Noth 
ing whatever was said in this telephone 
interview about any division of fees. B 
interviewed the client and prepared the 

ise for trial 

During the course of the prepara 
tion of the trial A took some depositions 
ind also had some other minor partici 
pation in the preparation of the case, 
but such service was not of an impor 
tance to warrant the participation on a 
substantial percentage basis by A with 
B in the considerable fee earned and 
conduct of 


payable for the actual 


the case 

\fter the conclusion of the case B 
isked through A for the balance of his 
fee in a substantial sum and A secured 
i check for such amount from the client 
ind forwarded it to B, with a letter 
stating that he expected B to remit to 
him 1/3 of the total fee earned, this 
being the usual forwarding fee Law 
ver B replied that the compensation 
fixed by him had been for his own 
services only, with no suggestion by A 
or thought on B's part of a division with 
\, and declined to recognize the right of 
\ to a division of the fee. Lawver A, be 
lieving that under the general custom a 
forwarding attorney is entitled as of right 
to 1/3d of the fee ultimately earned, ir- 
respective of the work or responsibility 
actually assumed, appealed to this com 
mittee on the ground that the refusal 
by B to recognize A’s claim was a vio 
lation of the ethics of the profession 


9 


Canon 34 provides as follows: 


“No division of fees for legal services 
§ proper, except with another lawyer, 


based upon a division of service of 
responsibility.” 

An attorney who recommends in 
attorney in another jurisdiction to 


his client, or who, at the client’s in- 


Professional Ethics 


stance, retains such attorney to rep- 
resent the client, is not thereby ipso 
facto entitled to any “customary” 
division of the fees earned by the 
latter. 

As we said in opinion No. 204, an 
attorney engaging for his client the 
services of a lawyer in another juris 
diction, with whom the client there 
after is to have and actually has di 
rect dealings, should in every case, il 
he expects the lawyer whom he re 
tains to share the ultimate fee with 
him, either on a percentage basis or 
other basis, which must accord with 
Canon 34, come to an understanding 
with his correspondent at the outset 
Where he does not do so, the second 
lawyer is warranted in assuming that 
he will be compensated directly by 
the client for whatever responsibility 
or service he assumes or renders 

See also opinions 18, 27, 28, 63, 
153, 171 and 190. 


OPINION No. 266 
(June 21, 1945) 
DIVISION OF FEES CONFIDENTIAL 

INFORMATION—SOLICITATION 

The purchase of the practice and 

goodwill of a deceased lawyer by 

another lawyer not his partner and 
the payment therefor to his estate 
measured by a percentage of the 
fees, gross or net, subsequently paid 
by his former clients violates Canon 
34 and may violate Canons 37 
and 27. 
Canons involved: 34, 37, 27 

\ law firm has asked the opinion 
of the Committee as to the ethical 
propriety of the purchase from the 
heirs or personal representatives of 
a deceased lawyer who had no part 
ner, of his good will and practice, 
whether by payment of a lump sum 
or by an agreement to pay a stated 
percentage of the future receipts, 
gross or net, from his clients. 

The opinion was stated by the 
Committee, Messrs. Brand, Drinker, 
Hostetler, Houghton, Jackson, Pow 
ell and Shackleford concurring. 

Canon 34, entitled “Division of 
Fees” provides: 

“No division of fees for legal services 
is proper, except with another lawyer, 
based upon a division of service or 
responsibility.” 

This provision prohibits an 
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TST eR eae unethical, if permitted by local cus 
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xose similar tw that of mon 
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id only that where court 

















Professional Ethics 


OPINION No. 268 
(June 21, 1945) 


CONFIDENCES OF A CLIENT— Alaw- 
yer consulted by a nonresident as to 
a divorce who learned that the client 
had an insufficient bona fide resi- 
dence may not properly tell this to 
the Court or to another lawyer later 
procured by the client to obtain 
such divorce. 
Canons involved: 37, 29 
\ member of a Florida Court 
Commission has asked the American 


Bar Association for advice on the 


following facts 
X” appears in the office of attorney 
A" to consult “A 
divorce for him. After discussing the 
facts, \ X that he ha 


not resided in the state the time re 


about procurin 
inlorms 
quired by the statute betore he car 


X then pays 
his 


to “A i consultation tee, leaves hi 


legally file such a suit. 


office and goes to Attorne B ere 
he makes a talse statement about his 
residence to B", which = statement 


meets the statutory requirements, and 
B" files the suit for “X \ few day 
therealter \ 
the suit by “B” for “X". Is “A™, by any 


canon of ethics 


learns of the hling ol 


relationship ol at 


tornes ind client, or otherwise 


prevented from telling the Court B 
or anyone else, the facts related to hin 


» Noe residence 


be the same were 


by X concerning 
Would the 


no consultation fee paid 


miswel 


I he opinion of the Committ 
was stated by Mr. Powerit, Messrs 
Brand, Drinker, Hostetler, Jackson 


Houghton and = Shackleford con 
curring 
Canon 37 ol the Association, en 
titled “Confidences of a Client,” pro 
vides, in part, “It is the duty of a 
lawyer to preserve his client’s con 
hdences This duty outlasts the law 
vers employment ; " Canon 2 
entitled “Upholding the Honor of 
the Profession” provides, in part 
The counsel upon 
cause in which perjury has been com 
mitted owe it to the protession and 
to the public to bring the matter to 
the knowledge of the prosecuting 
authorities.” 
The first of these provisions is d 


signed to insure the 


client against 
disclosure by a lawver of anv infor 


mation whatever given the lawyer by 
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American Bar Associatior arnal 


the client in the 


course of profes 
sional consultation. This duty ol 
preserving the client’s confidences is 
not dependent on whether a consul 
tation fee is paid. If the relation of 
attorney and client actually attaches, 
any statement made by the client to 
the attorney in relerence to the mat 
ter, as to which he consults the law 
yer, is privileged against disclosure 
by the lawyer, regardless ol the pay 
ment ot any fee. 


While ordinarily it is tha duty ol 
a lawyer, as an Officer ol the court, lo 
disclose to the court any traud that 
he behleves is being practiced on Lic 
court, this duty does not transcend 
hat to preserve the clients COR 


naences, 
lt is not infrequently the Case 
hat a lawyer who has been retained 


VY a Client accused Ol crime, 


having 
been tola vy Lhe client tacts which 
miake it Cerlails thal the client Is 
guilty, declines lo represent the d&¢ 
tendant, tsomuch as a successiul de 
lense Cannot be hoped tor without 
suborning perjury under such cu 
Culmstances. In such case, the lawyel 
is bound by the Ganon not to discios« 
Lic intonation received trom tlhe 
ent am contidence, though he as 
certains that the client, having sub 
retained anothe) 


sequently lawyel, 


has, in his deltemse, stated the tacts 


o be otherwise. 


OPINION No. 269 
(June 21, 1945) 


PARTNERSHIPS DIVISION OF FEES 
—A partnership between a lawyer 
and a layman accountant to spe- 
cialize in income tax work and re- 
lated accounting is permissible only 
if the lawyer ceases entirely to hold 
himself out as such and confines 
his activities strictly to such as are 
open to lay accountants. 

Canons involved: 33, 34, 35, 47 

Opinion 257 

Ihe Committee is asked to ex 
press its opinion on the following 


que stions 


\ is an attorney at law and a ce1 
ied public accountant. Can he be 


mployed by an accounting firm which 


specializes in income tax work per 
forming such work which necessaril 
includes accounting and law work ir 
the preparation olf income tax return 


and the presentation of cases before 


the U. S. Treasury Department? Al 
income tax cases have mixed ques 


tions of accounting and law insofar a 
income taxes (law ire concerned 
Can A be a member ol an accountin 
rill as a partner: 

B is an attorney at law, with know! 


} 


edge of accounting. Can he be em 
ployed by an accounting firm of ce1 
tied public accountants and _ pe 
form the work outlined in the above 
question. Can such a ttorney at 


law appeal belore the U.S. Lax Court 


representing a client of such certified 
public accountant assumin a) he is 
not a certified public accountant (b 


he is a certified public accountant and 
is admitted to practice before the lax 
Court? 

Phe opinion of the Committe 
Messrs 


Hough 


was stated by Mi 
Drinker, Hostetler 


Shacklélford con 


J ACKSON 
Brand, 
ton, Powell and 
curring 

Phis Committee has no jurisdic 
tion to deal with question i law ot 


unauthorized practice (Accordingly 


| 


uur opinion is limited to the prob 
ems ol ethics involved in the above 
pUueslullons. 

In opinion 257 we held that a 
iawver may enter into parthersnip 
vith a lay patent agent licensed by 


the United States Patent Ofhce if the 


partnership activities are limited to 


laymen unde 


such as are permitted 
Patent Office rules. We said ther 


We have held that ce nh activities 


constitute the practice of the law when 
ngaged in by a lawyer despite the 
fact that those activiti may law 
fully be engaged wu one not a 
lawyer. A lawyer ma roperly enter 
into partnership with a layman uf the 
ictivities of the partnersh ind of the 


lawyer member are conhned to those 
which may be carrie on bv the lay 
yunces 


nan provided the iwyer rem 


or refrains from holding himself out 


as a lawyer and from carrying on any 
activities which may not properly be 
carried on by the lay 

No. 239 Thus, if a | e! 


a partnership conducting 


Upinion 
goes into 
account 
ing or a collection business, he can no 
longer with propriety continue to hold 
himself out as a lawyer or continue to 


practice law The accounting and 
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llection business are fields open to 
ymen, and this is so even if these 
tivities involve necessarily a limited 
cree of legal knowledge 

We desire to emphas that the 
und in like 


pletely dis 


er in the instant cas 
partnerships must con 
iate himself from any practice 
iolding out that would indicate 


1¢ 1s a member olf the bar or in 


FREDERIC M. M ER 


lowa State Bar 


Association 
Ac the innual n the \sso 
iation held in D l son June 
2, 1945, the tollown theers, having 
eceived a mayorit ites cast 
re declared dul as the ol 
ficers of the lowa 5 Ba Associa 
ion for the year 194 016 
President, Fred \f. Miller, Des 
Moines: Vice Presid Charles I 
Hughes B I] Pla Libraria} 
Bona B. Drukei Ma 1iitown: S¢« 
etary-Treasurer, John S. Howland 


Des Moines 





any way engaged in practice as a 
lawyer. If, for example, he prepares 
a tax claim, his employer must un 
derstand that he is not acting as a 
member of the bar, but solely as an 
accountant. In our opinion Canon 
}3 does not apply to a member of the 
bar who restricts his activities as 
above indicated, but only to one who 


holds himself out as a lawyer and at 


The Pennsylvania 
Bar Association 


The filtieth anniversary meeting ol 


ig 
the Pennsylvania Bar Association was 
held June 28 and 29, 1945, at the 
William Penn Hotel, Pittsburgh 

Phe Filtieth 


mittee ol this 


Anniversary Com 
\ssociation reported 
that the Association has in mind the 
creation ol a permanent memorial 
in commemoration of the 50th Anni 
\ssociation, such as 


the purchase of a permanent home in 


versary of thi 


which it could preserve Its records, 
carry on its administrative work, con 
duct many ol its Committee mectings, 
and generally center its activities 

Notwithstanding the war condi 
tions this voluntary bar association 
showed a net gain in membership 
although 


during the current vear 


696 members are now serving in 
the armed forces 

I he Committee on Li val Place 
ment Service prese nted an interé sting 
report regarding its activities and its 
endeavors to. assist the 


veterans, who are also members olf 


returning 


the Bar, to locate suitable employ 
nent, and to assist them in numerous 
ways to adjust themselves to civilian 
life upon their discharge from service. 

A resolution was passed authoriz 
ing the president of the Association 
to appoint a Special Committee on 


the World Court to cooperate with 





Bar Association News 


the same time engages in a type of 
activity open to laymen which serves 
as a natural feeder to his law practice 

With respect to listing in a law 
list we held in opinion 257 that an 
asterisk opposite the name of the 
lawyer member of such a partnership 
could not be used to indicate that he 
had been admitted to practice, and 
that we re-affiirm. 


JOHN G. BUCHANAN 


the American Bar Association Com 
mittee on Proposals tor the organiza 
tion of the nations for peace, Justice 
and law. 

John G. Buchanan, Esq., of Pitts 
burgh, was elected President and 
Edmund C. Wingerd, Esq., of Cham 
bersburg, was elected Vice Presi 
dent. Col. John Mcl. Smith of Har 
risburg, was re-elected Secretary; 
Fidelity-Philadelphia 


pany of Philadelphia, was re-elected 


Trust Com 
Ireasurer, and Mrs. Barbara Lutz, 
11 Market Street, Harrisburg, was 
re-elected Executive Secretary of the 


\ssociation. 
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& Ir means a super 
comfortable bedroom, a tele 
phone offering any courtesy 
at arm's reach, the Capital 
City’s most important build 
ings near-by, and meals in 
the ease-enjoyment-and-appe 
lite-enticing 


LaFayette Room 


Make Advance Reservations 


HOTEL LAFAYETTE 


16th & Eye Streets, NW 
WASHINGTON D.C 
FORD ENTERPRIS 













WILLIAM F. SEERY 
70 Pine St, N. Y.C. 5, N.Y 


Staff Trained and Experienced in the 


F. B. I. 


Investigative Service for 


Attorneys 


Integrated 











PATENT LAW 


(Continued from page 463 
When a tarmer 


idle land, 


plants trees 1 
useless for farming, h 


(rcales a tangible land val 


1 In eX 
cess ol the original land value by his 
labor in planting and caring for th 
trees. When a workinan machines 

prece of steel to produce in urplat 
crankshaft or a sculptor chisels 
p1lece of marble to produce t Statu 
labor has been converted into tan 
ble chattel property values far in 

cess of the original value 
terial employed. In each case 

one who has performed the labor, o 
if he was emploved for that purpos 
his employer who has paid for the 
labor expects to be protected in his 
enhance 


If these rivnts w 


right of ownership ol the 


s 


property value 
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CHASE HARDING 
Indiana State Bar Association 


Ata meeting ol the Board of Mana 
gers of the Indiana State Bar Asso 
ciation on July 14. the following ofh 
Hi id Nev 


cers were elected Chase 


Crawlordsville. President: Charles .\ 
Lowe, Lawrenceburg, Vice President 
Charles M 
chael T. Ricks 


Reed, Fort Wayne, George W. Pierc: 


Reed, Last Chicago, Mi 
Latavette. Clyde W 
Muncie, and John E. Early, Evans 


ville, members of Board of Managers 


respected no On Wwouls 


no longet 
ork for himself, no one would em 
yloy another, there would be no em 
ployment for lawvers in defending o1 
nterpreting rights whether on be 
hall of 
sts, or on behalf of labor 
When an 
new form of machine or manutactt 


process, he invests both countless 


so-called propertied int 


Inventor COMCCIVGS 


hours of his time as well as a fortune 
in dollars in order to make the seen 


ngly endless tests and experimen 


vhich he hopes will finally vield 


SUCCESS 
Phe example may seem extrem 
however, the case of the invention of 


he “fluid catalyst” cracking process 


of making gasoline is of particular i 


erest at this time as it made possibl 


production of the 


CHOTTNOUS 















CHARLES lL. GOWEN 





Georgia Bar Association 


At the last annual 1 I I 


Georgia Bar Association held on Ma 


10 and 31, the lollowing ofhcers 
lected for 19145-1916 ( 
Gowen, Brunswick, P i lent: I 
M. Dorsey, |) \ Vice P 
dent; J. Wolsor Park \ 
Ireasurer, and R. Lan \ndlerson 
Jr., Macon, Secreta 

Among the speakers is 


ing were Hon. Ellis Arnall, Governo 
ol Georgia, and Hon. R. (¢ Bell 
Chief Justice of the Supreme Court 


of Georgia 


quantities of high octan 


or our werial armada. Lt is repo ( 


that by the time plans evan LO vO On 


he draltting boards los irs aT 
mercial plant, a 15,000 ba | lia 
plant Catalytic crackll rh ) rhe 


of the mayor O1l Compa 


ip to the COntIMUCKA nacavea 
wo-vecal period 1 pro ivy 00 
viduals, and nearly a 101 ) 
had been spent on | ) t1its B 
he time the first p ‘ id Decl 
vuilt, that compan ii pu i La 


of five million man hours of research 


development pate! vin i] I 
deavor into this cre ) ) 

tal 
Calaivst process | s Dh 


# that one compan 
at work on this pro i! 


’ ’ 
nts Of all thes 


nade aValiaDl 











Lawyer's Stake in Patent Law 


Patents Encourage Wltich improve the standard of lis Bertrand Russell openly declared, 
Inventions ing lor society; no one could aflord apparently without contradiction at 
o employ them for this purpos the Universitv of Chicago Round 

Here ro 5 r such men would be reduced to mere lable Discussion Broadcast over the 

r Oo h sks em clerks Red Network on Sunday, January 
ne hin ) htly e 15, 1939: 

» have a prop ht in his Hostility to Patents Has Instead of encouraging inventors, we 
ion in exchat uis effor Retarded Progress shall have to punish them. The time 
is investment 1tent svs will come when every inventor will 
ae ae aries : have to be put to death. 

; —_— 2 IDK ' It is no idle speculation Lo suppose 
nventor to be re ded. By its hat lessening the value of patents And yet the eminent clergyman, 
nature, the amount of the re i destructive attitude toward patents, — Henry Ward Beecher, had said, 
d is proportional to value ol vill diminish an inventor’s interest \ tool is but the extension of a man’s 
nventor’s contribution to the in invention, begin to dry up the hand, and a machine is a complex 
lic if the patent MTEY anurre of ideas on which wi depend tool, and he that invents a machine 
ministered Dh the a for progress, in fact on oe augments the power of man and the 
; adios well being of mankind. 
ance of the in le pha nation will depend in the future for 
Te CAE on o self-preservation as implements of The loss to society if invention 
er Is the amour bities re war become more and more highly were no longer encouraged would be 
d by the invento cas IS 6 =6—6mechanized From 1880 to 1930, well nigh incalculable. But even 
Itior nted under the rv Mie through numerous vicissitudes in na- more far-reaching would be the ten 
iter the prot qa tl tional life, wars, booms and depres- dency to diminish respect for prop 
Ma ntee is the mat The sions, the number of patents granted — erty rights of all kinds. Any trend 
int of a patent to a or Cc innually per hundred thousand pop- toward weakening the inventor's 
es the inventol his la ilation remained remarkably uni seventeen-year property right in his 
ms years ol On. INTO form. About 1930 there was a trend invention by throwing handicaps in 
isset_ whit mutrigh toward harsher rulings toward the the way of obtaining, enforcing on 
et ON a roya Poss! patentee and the number of applica utilizing his patent would represent 
of obtaini MSO tions filed immediately fell off; about a deterioration or destruction of not 
kes it possible for royer tO three years later this was reflected in = merely one form of property. The 
y mgenious men salaries fon decline in the number of patents — contagion of such a trend would soon 
fi rimenting and carryvin n research granted per thousand of population spread to other forms of property 
Bell ae ay een ch may Between 1933 and 1943 the patents rights. With no way of converting 
it can be ive ISSCLS vranted fell off 41140; between 1930 — work and labor into an asset, neither 
sets of only seven ars Pane ind 1943 the number of patent ap- labor rights nor property rights 
sure, but nevet S plications filed fell off 549%. The de would have any practical existence 
If this w no thn cline in applications filed was 41‘ here would be nothing for the law 
nical aptitud or the ten vear period 1930-1940 ver to protect, to win, or defend for 
nets could no ) By 1939 the opposition to inven his client. The twilight of the legal 
; 1st s ns m had become so great that Lord prolession would be at hand 
Inter-American Bar Association 
Santiago, Chi s( Thursday and the results of their the Inter-American Bar Association 
fourth cont In work will be considered by the and Mitchell B. Carroll, chairman of 
\merican Bar Ass Resolutions Committee and by the the American Ba \ssociation’s 
ven its nil CO Council on Friday, October 26. The Section of International and Com 
B October 20, 19 I f th losing plenary session will be held — parative Law. Charles Ruzicka of 
mferen cludes ficial vis yn Saturday and the delegates will saltimore, Maryland, is chairman ol 
His Ex President of | then take a two-day trip to Valparaiso — the Section’s Committee on Coopera 
| Republic of ¢ Chet and to Vina del Mai tion with the Inter-American Bat 
so be eceptio S President David A. Simmons will \ssociation which consists of twenty 
reme Cou ft ¢ be chairman of a delegation of  cight members who are actively in 
legates and a nor O lawyers from the American Bar terested in Latin-American law. In 
listinguis! ( hor a \ssociation which will include formation regarding the Conference 
itriot, Don Andres | S George Maurice Morris, former Presi may be obtained from the headquar 
ommittees and Il he dent of the Association, who is chau ters of the organization in the South 
ting iro \I threo an of the Executive Committee of ern Building, Washington 5, D. ¢ 
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Prep 
Johnson, Chairman, Ne ) k ¢ 
Howard O 
Washinet 


on 


New Tax Course in !ssu 
National Program 5!” 
~ Ky 1, | : 700 


practical course les 


Cauirrent Probl ms 


tion, a new 


ing the expert's techniques il 

dling typical tar probl ms, has DP I Yo 

idded to the national tax prog 

sponsored by the Sect! ) ) | } 

tion and the Practis | I 

stitute \n earlier s i@ no 

graphs on Fundamentals of Federa 

laxation crphasized cs Oo 

law Lhe ne articles ) (uur , 

Problems Ciscuss thre da to la ta. 

problems ol clients . 

their business affairs ves 

ind personal State I he i ) I I 

prepared by Iwelve yutstandi tax 

experts under the editorshit ) 

krwin N. Griswold, Professo 

law at Harvard U1 sit LOS I 

well Magill Professo t Lia if ( 

Columbia Univers Ha , ‘ 

Seligson, Director of Pp Stl 

Law Institute: and Weston Ver 

Ji representing th \) Ba s 

\ssociation ! 
The titles of t] ! 


new 


lax Notes 


d in the form 1 twelve pocket 
pamphlets totaling more than 
pages, is $12.50 Subscriptions 
uld be sen to the Practising 
Ins I 160) Broadwa New 
i 
In ddi | to Line publications 
na Mal Povram includes 
ire courses on Fundamen 
1 Federal Taxation and Cur 
Problems in’ Fed i laxatior 
ine ne mducted through 
the Counters ! mopcration 
ind local bar associations an 
schools. Sipece w fall of 19 
yas ourse on Fundamentals o 
ra ] mu iS bd l i end l 
Ht) } vers nN irty Oo cl ‘ 
coast to st. The new cours 
Curren Pro Ss 1) I dera 
n has been conducted 
and Ha rd New York 
ind Pittsbu oh since th ) 
v I Civ \ i Both ¢ mIrses 
¢ PIVEN j iddi mal CIlLIESs 
lal ind inter Bat issocia 
ch des o make this in 
mn iWaliab n thei com 


ities should 


OmMmmMmMunicate Wil 


Form of Business Orga ! 1 " ‘Tactisin Law re 
the Tax Laws: O 1 ( cn é iva we Cistributed wi 
porations and Sales of Assets; Co ate C98 aes, oo 2 
porate Reorganizations and Rea ’ . 

justments; Ixpense D yPDS 

Corporations; Special Relic! : Grantor as Owner of 
slam Sees Webi Ten in 72 Trust Corpus 
Preparation and Trial of Tax Cases In a 2-1] decision, tl Tenth Cir 
Income Taxes and Real Es Tax i versed a divided decision of 
Problems ot Farn S Pens Tax Court under the Cliff rd 
Stock Bonus ind~=- Profit-Sha 9 ] Tax Court had held th 
Plans; Valuation Problems and Tax rantor taxable upon the income of 
Planning. The subscription fee fo ist in which he had a remot 
the complete series of monog . yntingent reversion, in which he 
on Current Problems, which is being id eserved de managemen 
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powers, and in which he had 
power to accumulate income du 
the 15-year term of tl rust o7 
use the income for he support 
education of the beneficiaries. J 
Circuit Court held i ) 
bination ol these i did 1 / 
amount to “ownersh 1] 
corpus by the grant ) Sta 7 
that there Was ho I i ) 
for the decision of 1 lax Cou 
Hall v. Com uly ‘ Q 45 ! 7 
1 .¢ 506 
i¢ 
il 
Disregard of 
Corporate Entity ; 
The Second Circuit ica ( 7 
ha he recognitiolr 
oration tor tax pu SCS s ] rte 
oO d | nat 
} ©) 1s KISte] rt 
) ! v0 rire i 
In P ( Z bw 
Qy5 the wssu i n isn 
mm) real estat is Gi ) iT 
’ orations whicl i 
d to hold th ) nu 
I) , ' , . ; ral 
orporations did hold the 
tiv property na {nis co) he 
poration did no xable in was 
COM The other co LO! how (ral 
ver, had n votia l ym ifs act 
roperty, and 1 that SOI 
LIS ACTIVITY req oT m 
yf ( ntitv fo SES I we 
Jor 
— . } 
Criminal Prosecution— i 
Effect of Amended Return ve 
Vel 
Phe Sixth Cn iene 
riant princi lull rus 
S. 
ivy filing of an im hou 
nay not be us tax hel 
aver In a crimina , In the 
Fleindel v. U.S. (C.C.A. 6, | 16 thre 
ots the def mate up 
ihceers accused ) hu can 
mMmpting to id iX by 
' a <cehabsiaaes He 
ted under a ¢ i Dis I was 
yu judge tha 2 in | whe 
amended return . sion wol 
at the origina I S c rire 
id untrue”. In a 2 sion, this pers 
vas held to be so sub ta la in e! wou 
or as to require i ¢ the 


mnviction 








do 
ntity 





/ the Editors 


have just received a « ypy of a Ma 


shows that 


ine Corps release w] 
wvers were getting into some ol 


hottest spots and rendering valu 
py 


ible services under fire in addition to 
ieir many necessary duties a little 
inthe back Capta Jones is a 
ember olf the American Bai Asso 
ition The release eads in part 


s follows 
‘His law office was 


Nloody Iwo Jima 


foxhole on 


“Marine Captain Allen M. Jones 
 Washineton, D C., legal ofhcer of 
he Fifth Marine Division, landed on 
Iwo Jima on D-Day and remained 
ishore during the ntire 8-day 
impaign 

‘Tones was as surprised at the 


number of Marines wanted le 


val advice in the course of battle as 
the leathernecks were to find that 
the advice was availal Phe officer 
was called upon to draw up wills 


transfet Insurance Initiate divorce 


action, settle estates and handle as 


sorted personal pl »blems 


“During the first few days on 
Iwo, things were so hot that neithe 
Jones nor anyone else on the island 


had time for lega atters But 


vhen sections of 


battered island 
were secured bi fighting leathe 
necks, Jones’ law practice did a 
rushing business. He was busy at all 
hours of the night and day. ‘I couldn't 


1’ he said, ‘by 


help but be amazed 

the number of men ho tramped 
through dangerous territory to look 
up the legal ofh One Marine 


came to me worried almost to death 


bv a question f custody of his child 


He was surprised earn that there 
i 


: 


was a legal officer ashore. Other men 


faced de 


who had ith every hour 


would come to my foxhole, dirtv and 


1 


tired, and would ask their legal and 


personal questions Then, they 


would thank me and trudge back to 


the front 


“hese men, who in the midst of 


Letters to the Editors 


danger, worried about the welfare 


of their families at home, exempli- 


fied the meaning of unselfishness, 


Jones said.’ Freer G. SmMirH 


Washington, D. ¢ 


To the Editors: 


In your “Review of Recent Supreme 


Court Decisions,” July issue of Jour 
NAL, page 556, referring to the case 
of Esenwein v. Commonwealth, U.S. 
Supreme Court, you state that the 
case originated in Las Vegas, New 
Vexico, et That is a mistake, it 
Vegas, Nevada, as New 


Mexico required actual vesidence im 


was Las 


good faith tor at least one year im 
mediately prior to filing complaint 

Nevada's usurpation of the name 
Las Vegas” has caused no end of 
contusion, both in mail, 
Las Vegas, New Mex- 


ico, was established before the veai 


CNPFCss, 
tclegrams, et 
i855 when the Las Vegas Grant was 
made by Mexico, and of course has 
prior right to its name. 

\ i RoGcers Jk 
Las Vegas. New Mexico 


lo Editors: 
Inclosed please find check in- the 
amount of $2.00 to cover cost ol 
binder for American Bar Association 
Journal issues and Law Ofhce On 
Your 
matter is appreciated 

Mav I take 
thank you for the excellent JoURNALS 


eanization courtesy in. this 


this opportunity to 


which have of late been growing (il 


possible) in value. These fine cover 
age of the international situation has 
been splendid and especially gratify- 
ing to one away from home and the 


usual law association contacts 


B. Fox 
Ens. USCGR (W) 
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says, “has been in actual operation for twenty years and has worked 
lists the following benefits: ‘(1) The elimination of waste has saved tho 


work of which they were inherently capable. (3) Morale and esprit de cor 


rules themselves. (4) That nightmare of partnerships 


partners 


group of men to a somewhat larger group.” 
An appendix of forms is included 
Price 50c 
American Bar Association Journal 
1140 North Dearborn Street — Chicago 10, Illinois 


This attractive pamphlet describes a*system of law office organization, which, M: 


partnership life; but no partner has ever left us to join any other firm. 
enabled us to handle at a moderate profit a great many small cases which otherwise we shou 
have handled at a loss or perhaps not at all. (6) We have been enbled to grow from a sm 
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Smith 
reasonably well.” He 
usands of dollars, and 


a dollar saved is a dollar of added income. (2) The attorneys have been able to produce the best 


ps have been kept at a 


high pitch because the men believe the rules of the system are fair; indeed they have made the 
how to divide the profits justly among the 
has been dispelled. That problem has always tended to be a disruptive force in 


(5) Cost Contro] has 
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The law is progressive and expansive, adapting 
itself to the new relations and interests which are 
constantly springing up in the progress of society. 
But this progress must be by analogy to what is 


already settled." 


Chief Justice Greene, in | R.I. 356. 
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